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to the Court of Appeals of the District of Columbia. 


No. 2538. 

The Keetoowah Society, a Corporation; Richard M. Wolfe 
Price Cochran, et al.. Appellants, 

vs. 

Walter L. Fisher, Secretary of the Interior. 


i 


a ‘Supreme Court of the District of Columbia. 

In Equity. No. 30981. 

The Keetoowah Society, a Corporation; Richard M. Wolfe, 
Price Cochran, Bill Mankiller, George Duck, Thompson Hun, 
mingbird, Jackson Redbird, George Redbird, George Greece, 
Robert Meigs, William Cochran, Watt Christie, Robert Garrett, 
Mike Carey, Jack Hawkins, Alex Hawkins, William Woodall, 
Boone Meigs, John M. Sanders, Levi Tucker, Frank J. Boudinot, 
Isaac Greece, Levi B. Gritts, and The Republican Keetoowah 
Society, John McIntosh, Peter Bird, Thomas Tucker, Candy Mink, 
Joe Fox, Joe Hildebrand, E. T. Wolfe, E. C. Greece, and Allison 
Manus, a Minor, and Genie Gritts, a Minor, by Their Next Friend, 
Frank J. Boudinot, for Themselves and for and on Behalf of all 
Other Cherokees by Blood, Numbering Many Thousands, En¬ 
rolled for Allotment as of September 1, 1902, under the Act of 
Congress Approved July 1, 1902 (32 Stat., 716), Plaintiffs, 

VS. 

Walter L. Fisher, Secretary of the Interior, Defendant. 

i 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Complaint. 

Filed April 22, 1912. 

In the Supreme Court of the District of Columbia. 

Equity. 30981. 

The Keetoowah Society, a Corporation; Richard M. Wolfe, 
Price Cochran, Bill Mankiller, George Duck, Thompson Hum¬ 
mingbird, Jackson Redbird, George Redbird, George Greece. 
Robert Meigs, W illiam Cochran, Watt Christie, Robert Garret-. 
Mike Carev, Jack Hawkins, Alex Hawkins, William Woodall 
Boone Meigs, John M. Sanders, Levi Tucker, Frank J. Boudinot, 
Isaac Greece, Levi B. Gritts, and The Republican Keetoowah 
Society, John McIntosh, Peter Bird, Thomas Tucker, Candy Mink, 
Joe Fox, Joe Hildebrand, E. T. Wolfe, E. C. Greece, and Allison 
Manus, a Minor, and Genie Gritts, a Minor, by Their Next Friend, 
Frank J. Boudinot, for Themselves and for and on Behalf of all 
Other Cherokees by Blood, Numbering Many Thousands, En¬ 
rolled for Allotment as of September 1. 1902," under the Act of 
Congress Approved July 1. 1902 (32 Stat., 716), Plaintiffs, 

vs. 

Walter L. Fisher, Secretary of the Interior, Defendant. 

This suit is brought on behalf of the plaintiffs above named, and 
for, and on behalf of, all Cherokees by blood enrolled for allot¬ 
ment as ot September 1, 1902, under the act of Congress approved 
July 1, 1902 (32 Stat. 716) entitled, “An Act to provide for the allot¬ 
ment of the lands of the Cherokee Nation, for the disposition of town 
sites therein and for other purposes”, and their heirs having like in¬ 
terests in the subject matter of the suit. 

Plaintiffs respectfully show: 

1- That the Keetoovah Society is a Corporation, organized 
2 in the year 1859, incorporated in the year 1905 under a la\> 
of the United States, having a membership of several thou¬ 
sand consisting exclusively of Cherokees by blood with its prin¬ 
cipal office at Tahlequah, Oklahoma, formerly the capital of the 
Cherokee Nation. 

2. The plaintiff Richard M. Wolfe is President of the Keetoowah 
Society, and the plaintiffs Price Cochran, Bill Mankiller, George 
Duck, J hompson Hummingbird, Jackson Redbird, George Redbird 
George Greece, Robert Meigs, William Cochran, Wat Christie Rob- 
ert Garrett, Mike Carev Jack Hawkins, Alex Hawkins, William 
Moodall, Boone Meigs, John M. Sanders, Levi Tucker Frank j 
Boudinot, Isaac Greece and Levi B. Gritts are the other officers and 
members respectively of the Advisory Committee of said Society. 

o. I he plaintiff Frank J. Boudinot is the regularly appointed and 
dulj constituted iepresentative of the Keetoowah Society and dele- 
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gate of the Keetoowah Cherokee.* at Washington, D. C., and has been 

such continuously since the year 1899. . , 

4. The Republican Keetoowah Society is an organization ha - 
ing a membership of a large number consisting exclusively of Chero- 
kees by blood, with its principal office and headquarters in the Che 

%. The plaintiff John McIntosh is President and Head Captain of 
the Republican Keetoowah Society, and the plaintiffs Peter > 
Thomas Tucker, Candv Mink and Joe Fox respectively are the other 
officers and members of the Executive Committee of said Society. 

6. The purposes and objects for which the Keetoowah Cherokees 
are organized are to defend and preserve the rights and inter- 
3 ests of Cherokees hv blood in their common lands and funds. 

and to protect the personal liberties and individual property 
rights and interests of their members, and of a 1 other Cherokees by 
blood having like interests with them, as will more fully appeal 
from a copv of the articles of association herewith filed and marked 
Exhibit “A” which plaintiffs pray may be taken and read as a part 

hereof . . « 

7 The members of the said Keetoowah Organizations, together 

with the individual persons named as plaintiffs herein, andali others 
on whose behalf this suit is brought, are all citizens of the United 
States, residents of the State of Oklahoma, Cherokees by blood and 
are enrolled as members of the Cherokee Tribe for allotment as o 
September 1, 1902 under the said act of Congress approved July 1. 
1902 commonly known as the Cherokee Agreement. 

They comprise the class of persons that instituted and success- 
fullv prosecuted the suits known as the Intermarriage cases (203 
U. S. Sup. Ct. Rep. 76), by which property of the value of at least 
five millions of dollars that the Secretary of the Interior was allot¬ 
ting to intermarried white persons was saved to Cherokees by blood, 
in the year 1906; and they comprise the class of persons that insti¬ 
tuted and successfully prosecuted suits by which there was re¬ 
covered from the United States, for Cherokees by blood, exclusive of 
Cherokee Freedmen. intermarried white persons and other adopted 
citizens of the Cherokee Nation, in the same year, about five millions 

of dollars. (202 U. S. Sup. Ct, Rep. 101.) 

8 Plaintiff Frank J. Boudinot is the same person who represented 

the Cherokees by blood and the Keetoowah Society in mak- 
4 ing the necessary provisions for instituting and maintaining 
both of the aforesaid suits, in spite of the opposition of the 
constituted authorities of the Cherokee National Government then in 

9 Plaintiffs Allison Manus and Janie Gritts, who sue by and 
through their next friend, Frank J. Boudinot, and many other like 
persons on whose behalf this suit is brought, are minors under the 

age of twenty-one years. . , , ., x 

10 The defendant Walter L. Fisher is Secretary of the Interior, 

and is hereby sued in his official capacity as such Secretary. 

Plaintiffs further show: 

11. That hy the treaty of May 6, 1828 (7 Stat. 311) the title to 
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certain funds and seven million acres of land known as the “Home 
tract which include the lands and funds involved in this suit was 
vested by the I mted States in the Cherokees and the said land’ and 
funds were thereby granted to them forever; this grant was con- 
nrmecl by the Supplemental treaty of February 14, 1833 (7 Stat. 
r i! j and the title to the said lands and funds was thereby estab- 
lished in the Cherokees bv blood. By these treaties the Cherokee* 
by blood acquired absolute, exclusive ownership of the Cherokee 
lands and vested funds involved in this suit. 

12. In the year 1839 the people of the Cherokee Nation, then 
composed exclusively of Cherokees bv blood, and comprising both 
the Eastern and Western Bands of the Cherokee Tribe, by their Act 
ot bnion and Constitution established the Government of the Chero¬ 
kee Aation, and dedicated to the said Government the right to dis¬ 
pose of the use of their common lands and of the income from the 
vested funds, for governmental purposes and the general wel- 

5 !? re 0 ., al ^ cltizens of the Nation. They did not convey to 
the said Government, but reserved in themselves, as com¬ 
munal owners, the ultimate or fee simple title to the soil, and the 
absolute ownership of the principal of the vested funds. 

u ^ V adoption of the Constitution and the estab¬ 

lishment of the Cherokee National Government as aforesaid, no per¬ 
son except a Cherokee by blood was eligible to membership in the 
Cherokee Tribe or to citizenship in the Cherokee Nation 

H. By the treaty entered into between the United States and the 
Cherokees on August 8. 1846 (9 Stat. 871), the title to the lands 
occupied by the Cherokee Nation, the lands in controversv herein 
was confirmed in the whole Cherokee people, then all Cherokees bv 
blo-d; and up to the year 1866 no provision was ever made looking 
to any change in the communal character or ownership of the said 
property and during all of said period the fee simple title to the 
lands, and absolute ownership of the principal of the vested funds, 
remained m the said Cherokees by blood as communal owners, with 
the right in the Cherokee National Government to dispose of the 
use, only, of said lands, and the income, only, from said vested fund* 
m accordance with the provisions of the Constitution and laws of the 
Cherokee Nat,°n for the equal benefit of all the citizens thereof. 

1 he Cherokee National Government never acquired anv bene¬ 
ficial ownership of the soil or any other right therein except' to con- 
trol the use thereof, as trustee, for the equal benefit as aforesaid of 
all the citizens of the Cherokee Nation; and never became the owner 
or acquired any other control of the principal of the vested 
6 funds, except the right only of disposing of the income there- 
fro ™ for the , e( l lial henefit of all the citizens of the Cherokee 
[ ub l eC ]. t0 * he P rf)vltsl °™ of the Cherokee Constitution 
15 The dedication to the Cherokee National Government of the 
right to control the use of the lands and the income from the vested 
funds was by the communal owners thereof made contingent upon 
the continued existence of the said Government, and the power to so 
control and use the said property was finally terminated by the pro- 
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visions of the act of July 1, 1902 (32 Stat. 716), as will be herein- 

after more fully shown. i o i caa 

16 At the — of the adoption of the Treaty of July 19, 1866, 

hereinafter mentioned, there existed in the Cherokee Nation a class 
of persons known as Cherokee Freedmen, who, up to the year of 
1862, had been slaves of the said communal owners of the sou a 
vested funds, namely the members of the Cherokee Tribe. The e 
likewise resided among the Clierokees another class of persons of 
negro blood known as free colored persons, both of which classes are 

fully described in Article 9 of the said Treaty of 1866. 

The Cherokees by blood, as a class, and the members of the sa 
Keetoowah Society, having remained loyal to the Government of the 
United States throughout the Civil War, and having never gnen aid. 
comfort or assistance to the cause of the confederacy, but between t e 
vears 1861 and 1865 having furnished to the Federal Army about 
three thousand soldiers out of a total Cherokee population of approxi- 
mntelv 15,000 persons, in 1862, prior to the Emancipation Procla- 
' mation of President Lincoln, had voluntarily emancipated 
7 their slaves; and during the winter of 1861-62. while hemmed 

in bv the Confederate Army, under great hardship and at 
great sacrifice to themselves, had furnished a large quantity of sup¬ 
plies consisting of food and clothing, to the Federal Army under 
the command of Appotholehala. for which the United States agreed 
to pay the Cherokees the sum of $10,000, in recognition of tliei 

17 Bv the said Treaty of July 19. 1866 (14 Stat. ‘99), and an 
amendment to the Cherokee Constitution adopted thereafter in the 
same vear. the Cherokee Freedmen and other colored persons de¬ 
scribed in article TX of said Treaty, were made citizens of the Chero¬ 
kee Nation, and as such citizens became entitled to cnil and political 
right* in the Cherokee Nation and to settle on and occupy certain 
Cherokee lands designated in said treaty so long as the Cherokee 

lands remained unallotted. . , iaoo 

18 The plaintiffs further show that from and after the year 1880. 
and im to August 7. 1902, the Cherokee Nation was, and continued 
to be a body politic, with a complete and independent form of Gov¬ 
ernment for the control of their internal affairs. 

Until the Delawares. Shawnees. Intermarried whites, Freedmen 
and other colored persons were made citizens and voters of the Chero¬ 
kee Nation by the treaty of 1866 and the constitutional amendments 
of that year the membership of the Nation w'as composed exclusively 

° f f^Upon 8 the Adoption of the last named treaty, two distinct 
political parties were formed in the Cherokee Nation and continued 
m exist there so long as the National Government lasted One ot 
these parties was composed mainly of Cherokees by Wood 
8 the other embraced a majority of the Cherokee Freedmen 
and free colored persons and intermarried whites who had be- 

oome citizens of the Cherokee Nation. 

20 Under the Constitution and laws of the Cherokee Government 
the said Intermarried white persons were given the right to vote at 
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all elections in the Cherokee Nation, and to enjov the rights of citi¬ 
zenship therein, but were not given any right of soil or interest in 
the principal of the vested funds of the Cherokees The said Freed- 
men, formerly slaves of Cherokees by blood and descendants of such 
slaves, and certain other colored persons residing within the Chero¬ 
kee Nation, were, in the same manner, given the right to vote at 
Cherokee elections and to enjoy other privileges of citizenship within 
the Cherokee Nation, but were given no right of soil or interest in 
the vested funds of the Cherokees. 

21. By the act of March 3, 1893, (27 Stat, 645) the Commission 
t° the 1 iye Civilized Tribes was created, one of the purposes of which 
Commission was to negotiate with the Cherokees for the extinguish¬ 
ment of the tribal title to their lands by cession of the same to the 
Lnited States or by allotment thereof among the owners in severalty. 

After the appointment of the said Commission to the Five Civi¬ 
lized Tribes as aforesaid those citizens of the Cherokee Nation who 
were included in the classes known as the intermarried white citizens, 
the freedmen and other colored persons, set up a claim to the right to 
have, along with Cherokees by blood, and other communal owners 
of the soil and vested funds, an equal right to allotment of 
9 said lands and distributive share of the principal of the said 
funds. 

Thereupon the Cherokees by blood, owners of the soil, refused to 
make further cession of their lands, and opposed all agreements with 
the said Commission that would include among the allottees inter¬ 
married whites, freedmen or other colored persons, citizens of the 
Cherokee Nation. 

The said Cherokees by blood then, and at all other times herein 
mentioned, opposed the claims of the said intermarried whites, freed¬ 
men and other colored citizens of the Cherokee Nation to the right 
of soil or interest in the principal of the vested funds, and denied the 
right of participation therein to all persons save and except the com¬ 
munal owners of the said property, namely Cherokees by blood and 
those Shawnee and Delaware Indians who" had purchased a right of- 
ownership therein. 

22. The political party within the Cherokee Nation which in¬ 
cluded in its membership a large majority of the Cherokee Freedmen 
and other colored citizens and the intermarried white citizens, in 
order to secure complete control of the National Government of the 
Cherokees, had promised and pledged to the said Freedmen and 
other colored citizens of the Nation, and to the intermarried white 
citizens, shares in the soil and vested funds of the Cherokees by 
blood, whenever allotment of lands and distribution of the tribal 
funds should be made. 

By reason of this avowed policy of the said political party, and of 
its unlawful promises and pledges so made, it secured the votes of the 
said Intermarried white and colored citizens, and so acquired 
10 complete control of the Cherokee Government, and retained 
such control continuously thereafter, so long as the said Go> 
emment lasted. 

23. By this controlling political power of the said adverse party, 
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the Cherokees bv blood and the aforesaid Delaware and Shawnee 
purchasers, the sole and exclusive owners of the said property, were 
thus kept in the minority in Governmental affairs, and were de¬ 
prived of such participation in the negotiations and agreements be¬ 
tween the officials of the Cherokee National Government and the 
said Commission to the Five Civilized Tribes as was necessary to 
enable them to protect their rights and interests in the said soil and 

vested funds of the tribe. . ... 

The said Commission to the Five Civilized Tribes, in their nego- 

tiations and Agreements with the Cherokees for allotment of their 
lands in severalty, under and pursuant to the provisions of the said 
act of Congress' did not recognize and treat with the communal 
owners of the soil, to-wit, the Cherokees by blood Delawares and 
Shawnees, but did recognize and treat with the officials of the said 
Cherokee National Government, who represented the interests ol 
the said intermarried white persons, freedmen and other colored per¬ 
sons, citizens of the said Nation, adverse to the interests of plaintiffs, 

and those on whose behalf this suit is brought. 

24 Bv the treaty of July 19, 1866 (14 Stat. /99) and the amend- 
ment to'the Cherokee Constitution, authorized and made necessary 
therebv. it had been provided that the control of the Cherokee Gov¬ 
ernment over the use of said lands should last only until the Na¬ 
tional Council should request the allotment thereof in sever- 

11 altv among the Cherokee owners. . . 

In December 1901, pursuant to the provisions of Article 
20 of the said treatv of 1866, this contemplated request was duly 
made bv the Cherokee National Council of the Secretary of the In¬ 
terior for the allotment of Cherokee lands to the owners thereof. 
The “aid request is set out in full in Senate Document 552. 57th 
Congress. 1st session, which plaintiffs pray may be taken and read as 

a 25* The Mid' request was recognized approved and complied with 

bv. through and under the said act of July 1, 1902 (32 Stat. 716), 
which act on August 7, 1902, was ratified by the Cherokees, and be¬ 
came the Cherokee agreement, to take effect as of September 1, 1902. 
Bv the terms of the said agreement the right of the Cherokee Na¬ 
tional Government to control the use of the lands and the income 
from the vested funds ceased, and the right of citizens of the Chero¬ 
kee Nation, as such citizens, to continue to enjoy the use of the com¬ 
mon lands and income from the vested funds, was terminated, and 
all rights in said property formerly dedicated to, and held and en- 
ioved bv, the Cherokee National Government, were restored to, and 
vested in, the original communal owners namely the Cherokees by 
blood and those persons who, for valuable consideration, had pur¬ 
chased from them a right of ownership therein, as aforesaid. 

of Bv the said act of July 1, 1902 no right of soil or interest m 
the principal of the vested funds of the Cherokee? was given, 
P granted or bestowed to or upon any person other than those 
12 alreadv entitled to the same under the Treaties, Constitution 
and laws of the Cherokee Nation; and no provision was con¬ 
tained in the said Act, or elsewhere for making allotment of land or 
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distribution of other tribal property to any freedmen or other colored 
person or intermarried white person, citizen of the Nation. 

27. At the date on which the said Act of July 1, 1902 took effect, 
the title to the said lands and ownership of the said funds were not 
vested in the said Cherokee National Government but were vested in 
the said communal owners of the property, the Cherokees by blood 
and said Shawnees and Delawares, as shown by the act which pro¬ 
vided that the said communal owners should relinquish their said 
right, title and interest in and to the aforesaid communal lands upon 
each allottee receiving his share thereof in severalty. Accordingly 
every member of the tribe, including the said Delawares and Shaw¬ 
nees, by accepting the deed to his allotment in severaltv did so re¬ 
linquish his right, title and interest in and to the other Cherokee 
lands, but not to the proceeds from the sale of such lands as were re¬ 
served from allotment. 

28. The act of July 1, 1902, although providing for the enroll¬ 
ment of the said freedmen and free colored persons, does not provide 
for the allotment of lands to them nor does the said act provide for 
the distribution to them of any part of the vested funds of the Chero¬ 
kee Tribe; and the said Secretary of the Interior was by the said 
act nowhere authorized, directed or instructed to allot any of the said 
lands, or to distribute any of the said funds, to the said Freedmen or 

other colored persons or to any other citizen of the Cherokee 
13 Nation not a member of the tribe or entitled by the right of 

purchase a share of the said communal lands and fund« 
of the Cherokees. 

29. From and after the year 1866, and up to September 1, 1902, 
the Cherokee Tribe, together with those Delaware and Shawnee In¬ 
dians who under the provisions of the said treatv of Julv 19 1866 
purchased from the Cherokee Tribe an interest in the soifand vested 
funds of the Cherokees, were the sole and exclusive owners of said 
soil and \ested funds, and at no time have the Freedmen or other 
colored persons acquired any right in or to the soil and vested funds 
of the said Cherokees different from the right of the intermarried 
white citizens of the Cherokee Nation, which the Supreme Court of 
the Lnited States in the intermarriage cases declared does not in¬ 
clude the right to an allotment of land or distribution of the tribal 
funds of said Cherokees. 

30. The said Freedmen and free colored persons are not persons of 

Indian blood, and never have been members of the Cherokee Tribe 
and under the Cherokee Constitution and laws never at anv time 
could have been such members. J 


31. The said Freedmen and other colored persons and intermar- 
ned white citizens in the Cherokee Nation, on August 7 1902 hav 
ing then acquired control of the Cherokee National Government as 
aforesaid, by their votes ratified the said act of July 1. 1902 (32 
Stat, 716), the same thus becoming the Cherokee Agreement and 
thereafter through the aid and cooperation of the authorities of the 
Cherokee National Government, induced the Secretary of the In 
tenor to recognize authority in the said Cherokee National Govern- 
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ment over the communal property of the plaintiffi and those 
14 other persons on whose behalf this suit is brought and to 
aeeede to requests of the officers of the said Cherokee National 
Government that intermarried white citizens, freedmen and other , 
colored persons should be included, with Cherokees by biood De^ 
wares and Shawnees, as communal owners and entitled to allotment, 
of land and distributive shares of the tribal funds, equally with such 

°° 32°'Thereupon the said Cherokees by blood, by and through the 
officers of the Keetoowah Society and their representative, F rank j. 
Boudinot, one of the plaintiffs herein, duly protested to the Com- 
mksion to the Five Civilized Tribes, the Secretary of the Interior and 
to the Congress of the United States against the proposed allotmen, 
of lands and distribution of other tribal property to any persons sa\e 
onlv the communal owners of the said property, to-wit, Cherokees b; 
blood, Delawares and Shawnees who had purchased the right of o\tn 
ership therein; and especially did they protest agmns allotment and 
distribution of such property to the intermarried whites, the free 
men and other colored persons, citizens of the Cherokee Nation, but 
the said protests then made as aforesaid, and all like protests there 
after made in the premises have been, and are still, wholly ignored, 
disregarded and held for naught by the said Secretary of the In- 

tenor • 

33. In thus ignoring the protests of the plaintiffs, and acceding to 

the requests of the said authorities of the Cherokee National Gov¬ 
ernment, the Secretary of the Interior has at all times, since the 
date of the appointment of the said Commission, so aided the 
political party to which the said freedmen, free colored per- 
15 sons and intermarried white citizens in the Cherokee Nation 
belonged, as to render it impossible for plaintiffs effectually 
to oppose the unlawful claims of the said freedmen, free colored per¬ 
sons and intermarried whites in and to the said tribal property; and 
the plaintiffs, being thus deprived of all protection in the premises 
bv their own National Government, and by the Secretary of the In¬ 
terior during the period aforesaid, and the said Secretary of the In¬ 
terior having at all times rejected, ignored and wholly disregarded 
the said protests of the plaintiffs against such unlawful allotment 
and distribution, and having, in spite of such protests, acceded to the 
requests of the said intermarried whites, freedmen and other colored 
persons, citizens of the said Cherokee Nation, and having allottea 
unto such last named citizens lands and having distributed to them 
funds belonging exclusively to the plaintiffs and to those whom they 
represent in this suit, have been, and are now, without any adequate 

remedy at law. 

Plaintiffs further show: , 

(a) That the defendant, the Secretary of the Interior, has paid, 
is paving and will continue to pay, out of the Cherokee tribal funds 
in the Treasure of the United States, to the said freedmen and other 
colored persons of the Cherokee Nation, distributive shares of such 
fund belonging exclusively to the plaintiffs and those on whose be- 

2—2538a 



K 10 THE KEETOOWAH SOCIETY. ETC., ET AL. VS. 

m half this suit is brought, in violation of the plaintiffs’ vested rights, 
W and that, unless enjoined and restrained by this Honorable Court, 
I the defendant will within thirty days hereafter pay and distribute 
* to the said Freedmen and other colored persons out of the 

\ 16 said fund owned by the said plaintiffs, a sum exceeding 

$90,000.00. for which violation of the plaintiffs’ said vested 
rights in the premises they have no remedy at law. 

(b) That the Secretary of the Interior, notwithstanding the said 
protests of the owners of the said tribal lands, and in disregard of 
their vested rights therein, has made allotments out of the said lands 
to more than five thousand Cherokee freedmen and other colored 
persons of the class hereinbefore described, and has issued and de¬ 
livered to the said freedmen and other colored persons patents for 
the said land. 

That the lands thus allotted and patented to the said freedmen and 
other colored persons were at the time owned exclusively by the said 
Cherokees by blood, Delawares and Shawnees, and in said lands the 
said Freedmen and free colored persons had no right, title or in¬ 
terest whatever. 

That the said allotment and conveyance by patent of the aforesaid 
lands to the said freedmen and other colored persons of the Cherokee 
Nation were unlawful, in violation of the plaintiffs’ vested and in¬ 
defeasible property rights, and that unless the said patents be can¬ 
celled and annulled and the title to the said lands restored to the 
plaintiffs, they will suffer great and irreparable loss and damage in 
at least the sum of five millions of dollars ($5,000,000.) for which 
they will have no remedy at law. 

(c) By the said act of July 1, 1902,(32 Stat. 716)all right, title and 
interest in and to all the Cherokee lands and the ownership of all the 
Cherokee Tribal funds were vested in severalty in the persons to be 
enrolled for allotment thereunder as of September 1, 1902. 
17 The persons so entitled to enrollment for allotment under the 
said act included only the plaintiffs and those under and 
through whom they claim, together with such Delaware and Shaw¬ 
nee Indians as were entitled to an interest in the said tribal prop¬ 
erty by right of purchase. 

No freedmen or other colored persons was so entitled to enroll¬ 
ment for allotment under the said act, and no freedman or colored 
person was entitled after September 1, 1902 to any right, title or in¬ 
terest in and to the soil or vested funds of the Cherokees, save onlv 
the right to sell and dispose of any improvements made by him on 
the said land occupied by him so long as the Cherokee" National 
Government continued. 

The plaintiffs, therefore, specifically charge that they, and those 
other persons on whose behalf this suit is brought are the owners of 
all lands heretofore allotted and patented to the said freedmen and 
other colored persons, as aforesaid, and likewise are the owners of an 
Cherokee funds so paid, or about to be paid, by the defendant to the 
said freedmen, as herein alleged, and that unless the defendant, the 
Secretary of the Interior, cancel and annul the said allotment certifi¬ 
cates and patents for the said Cherokee lands heretofore issued and 
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delivered by him to said Freedmen, and unless he, the said Secretary 
of the Interior, be enjoined and restrained from further payment 
of said tribal funds to the Freedmen and other colored persons as 
aforesaid, plaintiffs will suffer great and irreparable damage and loss 
in the sum of more than five millions of dollars ($5,000,000.00), 
for which they have, and will have, no adequate remedy at 
law. 

18 The premises considered, the plaintiffs pray: 

1. That the Writ of Subpoena issue out of this Honorable 
Court, directed against the defendant, Walter L. Fisher, Secretary of 
the Interior, commanding and requiring him to be and appear in 
this Honorable Court on some day set, to be named therein, to an¬ 
swer fully the exigencies of this bill, though not under oath (answer 
under oath being hereby expressly waived) and to abide by and per¬ 
form such orders or decrees as may be herein passed. 

2. That a preliminary Writ of Injunction, or rule to show cause 
why a Writ of Injunction should not issue, be issued to the de¬ 
fendant Walter L. Fisher, Secretary of the Interior, enjoining and 
restraining him, his servants, agents, employees or assistants, or any 
of them, from paying or attempting to pay, to any freedman or other 
colored person, any Cherokee funds or any funds heretofore credited 
to the Cherokee Nation on the books of the Treasury of the United 
States; and especially that the said defendant be enjoined and re¬ 
strained from paying to any such Freedman, or other colored per¬ 
son. any Cherokee funds under and by virtue of the provisions of 
the Senate Joint Resolution of August 22, 1911, authorizing the de¬ 
fendant, in his discretion, to make per capita payment of Cherokee 
funds to the persons entitled thereto: and further enjoining and re¬ 
straining the defendant, the Secretary of the Interior, his servants, 
agents, employees or assistants, or any of them, from confirming, or 
attempting to confirm, any allotment of land within the Cherokee 

Nation heretofore made to such Freedman or other colored 

19 person, and from delivering, or causing to be delivered, or 
permitting to be delivered, to such Freedmen or other colored 

person any allotment certificate, allotment deed, patent or other evi¬ 
dences of title to or for such lands. 

3. That, upon final hearing, a perpetual Writ of Injunction shall 
issue from this Court herein against the said defendant, and the 
plaintiffs be adjudged and decreed to be the sole and exclusive 
owners of all the property, real and personal owned by the mem¬ 
bers of the Cherokee Tribe on September 1, 1902, except such lands 
as have been allotted since the said date to persons enrolled in strict 
accordance with the provisions of the act of July 1, 1902. exclusive of 
all Freedmen and other colored persons, and except such funds as 
mav have been paid and disbursed in strict accordance with the 
terms and provisions of the said act of July 1, 1902, or any subse¬ 
quent act of Congress lawfully authorizing the payment of the same. 

4 That a Mandatorv Injunction issue against the defendant, 
Walter L. Fisher, Secretary of the Interior, commanding, directing 
and requiring him to cancel, annul and destroy all allotment certifi¬ 
cates, allotment deeds, patents, or other evidences of title, made, exe- 
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cuted or recorded for any lands within the Cherokee Nation in favor 
of Cherokee Freedmen or other colored persons hereinbefore men¬ 
tioned or described. 

5. That a Mandatory Injunction issue against defendant. Walter 
L. Fisher. Secretary of the Interior, commanding, directing and re¬ 
quiring him to proceed to sell and dispose of all Cherokee lands re¬ 
served from allotment by the terms of the said Cherokee 
20 Agreement, if any such remain unsold, all surplus allottable 
lands of the Cherokee Nation remaining after allotments 
have been made to all Cherokees and others entitled to allotment 
under the terms of the said act of July 1, 1902, exclusive of the 
Cherokee Freedmen and other colored persons described in the 9th 
Article of the Treaty of July 19. 1866; and that he, the said defend¬ 
ant. be enjoined, directed and required to pay into the Cheroke*- 

fund in the Treasure of the United States all sums of monev derived 

«/ «. 

from the sale of such lands or other Cherokee property which it is 
his duty to dispose of under existing law; and after the proceeds of 
sale of such Cherokee lands and other property have been deposited 
in the Treasury of the United States and added to the Cheroket, 
funds therein, to pay out and distribute per capita any balance 
thereof to the Cherokees and others lawfully enrolled for allotment 
under the said agreement of July 1, 1902, and their heirs, in strict 
accordance with the provisions of said agreement. 

And plaintiffs pray for such other and further relief as to this 
Honorable Court shall seem agreeable to equity and good con- 

Kfdenpp 

FRANK J. BOUDINOT. 
BvJNO. J. HEMPHILL. 

D. B. HENDERSON. 

JNO. J. HEMPHILL. 

C. C. CALHOUN. 


State of Oklahoma, 

County of Muskogee, ss: 

Frank J. Boudinot, being first duly sworn, on oath deposes and 
says; that he has read the foregoing bill of complaint, and 
21 knows the contents thereof; and that the matters and thing* 
therein stated upon his own knowledge are true, and that 
those things stated upon information and belief he believes to be 
true. 

FRANK J. BOUDINOT. 

Subscribed and sworn to before me this 15th dav of April, 1912. 
[seal.] EUSTACE A. HILL, 

Notary Public. 

My com. expires May 1, 1912. 
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22 Exhibit A. 

Certificate of Incorporation of Keetoowah Society. 

In the United States Court for the Indian Territory, Sitting at 

Tahlequah, in Special Term. 

At Law. No. 592. 


Ex Parte Keetoowah Society. 

Tahlequah, Ind. Ter., Sept. 20th, 1905. 

Whereas, Rich’rd M. Wolfe, Dave Muskrat, Wolf Coon, Daniel 
Gritts, Frank J. Boudinot, J. Henry Dick, and others have filed in 
the office of the Clerk of the United States Court for the Northern 
District of the Indian Territory, at Tahlequah, their Constitution or 
Articles of Association in compliance with the provisions of the law 
with their petition for incorporation under the name or style of 
Keetoowah Society, they are, therefore, hereby declared a Body 
Politic corporate by the name and style aforesaid with all the powers, 
privileges and immunities granted in law thereunto pertaining. 

Attest: Charles A. Davidson, Clerk of said Court of the Northern 
Judicial District of the Indian Territory, and Herbert C. Smith 

Deputv Clerk and ex Officio Recorder. ^ , 

P r seal 1 CHARLES A. DAVIDSON, Clerk , 

L By HERBERT C. SMITH, 

Deputy Clerk and ex Officio Recorder. 


Constitution of the Keetoowah Society. 

Whereas, the Keetoowah Organization of the Cherokee Na- 
23 tion in General Convention assembled at Bug Tucker Sprinps 
near Tahlequah, Indian Territory, on the 16th day of Au¬ 
gust, 1905, unanimously adopted the following, to wit: 

Resolution No. 1. 


“To provide for the incorporation of the Keetoowah Organize- 
tion. adopted at a general convention of the Keetoowah Society held 
at Bug Tucker Springs on August 14, 15, lb, lyuo. 

“Whereas the dissolution of the Cherokee National Government 
as heretofore existing is provided for by subsisting laws of the United 
States to take place on the 4th of March, 1906, when the rights and 
interests of the members of the Cherokee Tribe, under treaties of 
the United States will be without any adequate means of protection, 


Whereas, the Keetoowah Society has existed as a patriotic organi¬ 
zation from time immemorial and it is important that some steps 
shall be taken at this time to provide a means for the protection of 
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the rights and interests of the Cherokee people in their lands and 
fund?, and to close up all business relations with the United States 
Government, including claims for the failure of said Government to 
rull' perform all its treaty obligations with the Cherokees, and 
\\ hereas, this cannot be provided for except bv the creation of a 

body politic with the capacity and power to bring suits in the United 
States Courts. 

"Therefore, be it resolved by the District Captains of the 
24 Keetoowah Organization of the Cherokee Nation; that tin 
Head Captains of this Organization be and they are herebv 
authorized and directed to take all needful steps that mav be re¬ 
quired under existing law to incorporate members of the Keetoowah 
Organization into a body politic, and said Head Captains shall have 
full and complete authority to do all and everything necessarv to be 
done in the premises/’ and 

Whereas, those parts of the Keetoowah Constitution, with the pre¬ 
amble thereto which were adopted on the 29th dav of April. 1859 

and which are deemed applicable to present conditions are as follow* 
to-wit: 


Statement. 

1 O — O . ll began its organization on April 15th 

18o8. A small number of men got together and discussed the 
affairs of the Cherokee Nation, with a view to the final result caused 
bv the existing state of affairs of the United States. The people of 
the I nited States were divided and it was clear thev were about to 
fight, and the Cherokee Nation being situated far in' the South and 
the men were becoming reckless and taking sides with the South, 
but the leading cause was the slave owners. 

It was plain to be seen that the people without a full understand¬ 
ing were taking sides with the South. It was plain that the Mission¬ 
aries sent from the North were objected to and finally were forced 
out of the Cherokee Nation, believing if they were not here 
^ People would go South, but they were mistaken. 

These matters were already understood by the people and 
the\ knew what the result w T ould be, they knew” the relative number 
of the several states and knew they were entering into the Confed¬ 
eracy and knew their means of defense, knew the business followed 
by them. All these matters w^ere w^ell considered when it was deter¬ 
mined to take the side of the North. 

On April 15th, 1858, I was appointed to devise some plan that 
wxmld be best and place us in control of the Government, and we 
fixed for the next meeting April 20th, 1858, and on that dav I sub¬ 
mitted my report or draft of a paper I had written. Also made some 
remarks of explanation, all of which was in the dark of night and in 
the woods, the report was approved and declared to be the law. 

We knew it w^ould be acceptable to the people and we at once in¬ 
formed them and it w^as accepted all over the Cherokee Nation by 
secret lodges. The following year there was a general convention of 
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the several districts, and it was adopted there April 29th, 1859, and 
it appears on the opposite page. 

BUDD GRITTS, 

Head Captain of Keetoowah Society, Cherokee Nation. 

1. The name of this secret organization shall be “The Keetoowah 
Society.” 

26 2. “The object and purpose of this Society shall be to es¬ 
tablish and promote a lasting tie of friendship, and for 

mutual protection of persons of the Society and their personal and 
national rights and for the preservation and perpetuation of the 
Cherokees.” 

3. “The membership shall consist of persons of good repute and 
who are Cherokees bv blood.” 

t/ 

4. “The officers of the Society shall be one Head Captain of the 
nine Districts, one Second Head Captain and one Third Head Caj>- 
tain to be elected by the Society and to hold their offices for life or 
during good behavior.” 

5. “There shall be a Secretary, and a Treasurer, who shall serve 
during good behavior. 

“There shall be three District Captains, 1st, 2d and 3d, in each 
of the several districts to be selected by members of the Society in 
such District, who shall have supervision of the local lodges in their 
respective Districts, and who shall serve during good conduct. 

“The Keetoowah Society shall meet every year in General Con¬ 
vention, on the 2nd Monday of August, at such place as shall be 
designated by the Head Captains.” 

Therefore, We, the Undersigned Head Captains, Inter- 

27 preter, and Secretaries, Members of the Keetoowah Organiza¬ 
tion of the Cherokee Nation, trusting to the guiding influ¬ 
ence of the Great Spirit, in whose care is the destiny of all peoples, 
for our mutual benefit, and better protection, do ordain and estab¬ 
lish this Constitution. 

Article I. This organization shall be known as the Keetoowah 
Society. 

Article II. The general purposes and objects of this Society shall 
be to establish and promote a tie of friendship and provide for the 
mutual protection of its members in their personal liberties and in 
their common as well as individual property interests and rights; to 
promote among its members and the peoples with whom they asso¬ 
ciate habits of sobriety and industry; to establish schools and col¬ 
leges for the education of its members in the useful sciences and arts, 
in Agricultural pursuits and Mechanical Trades; to promote litera¬ 
ture, education, science, art, and bodily and mental health among its 
members. 

Article III. The membership of the Keetoowah Society shall con¬ 
sist of all persons citizens of the Cherokee Nation by virtue of Indian 
blood who shall make application for membership and comply with 
this Constitution and such by laws as may be ordained hereunder. 

Article IV. The principal offices of said Keetoowah Society shall 
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be located at Tahlequah, Indian Territory, but auxiliary 
oliices may be established and maintained in such other 
places or place as shall be selected by the authorities of said 
society as in their judgment may be necessary. 

Article \. The officers of this Society shall be the present Head 
Captain of the Keetoowah Organization of the Cherokee Nation, to- 
wit: Richard M. 'Volf, Head Captain; David Muskrat, 1st Assistant 
Head Captain and V olf Coon. 2d Assistant Head Captain, who shall 
be designated President, 1 st Vice President and 2 d Vice President re- 
spectn-ely, together with the present Cherokee Secretary Daniel 
Ontts, English Secretary, Frank . 1 . Boudinot, and Interpreter J 

n iat' .u k ’ " lK V“ hal ! ]>?i d ln this socie ty the same offices at present 
held by them in the said Keetoowah organization, and the President, 

1 st \ ice President, 2 d \ ice President, and Cherokee and English 
Secretaries and Interpreter, shall hold their offices during life or 
good behavior. In addition to the officers named above, whenever 
the business of the Society shall require it, there shall be appointed 
by the President in such manner as may be provided in the bv laws 
a Treasurer and such other officers, agents or emplovees as the^ neces¬ 
sities of the Society may demand, who shall hold their offices or posi- 

hT? 0 V UC i\ te T S ’ receive Sl ! eh series and give such bonds as 

•A. n® I Xe( , by the P r °P er authorities of the Society in accordance 
with the by-laws. 

Article VI. For the purpose of raising money the Society shall 
have power. J 

29 first. To exact from its members a reasonable membership 

laws ^ an< ^ ^ UGS e at stated intervals to be fixed in its by- 

Second. It shall have power, upon request or appointment, to act 

a &' ent in ^ e ] t asin g or renting of lands, the collection of rentals 
thereon and to charge a reasonable compensation for such services. 

third. I he Society shall have power to borrow money and issue 
its notes or certificates of indebtedness therefor, and to secure the 

S)dety y ni0rtgage 01 deed ° f trust on an y or a11 Property of the 

fourth, -The Society shall also have power to raise money by the 
issue of debenture or other bonds, and to provide for the pavment 
thereof with interest. F J 

reafand phonal ^ ^ bUy, h ° ld ’ rent and ^ Property, 

Sixth In all cases where, in pursuance of the objects and pur¬ 
poses of the Society, it shall become necessary to proceed to collect 
any claim of a common or individual interest under any treaty, law 
or otherwise, it shall have power to charge and collect* a reasonable 
compensation from the individual or individuals for whose benefit 
such services may be rendered. 

Article VII. The affairs and business of the Society shall be con- ' 
Qn l uct ^ a " d controlled by a Board of Trusteed consisting of 
30 the President and two members of the Society to be ap¬ 
pointed by the President to serve with him in that capacity 
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for one year or until their successors are appointed or elected as 
shall be provided in the by-laws, provided, however, that whenever 
the membership of the Society shall become sufficiently numerous, 
the President shall appoint three members, residents of each^of the 
nine district- of the Cherokee Nation as now defined (in all 27 mem¬ 
bers) who shall constitute the Advisory Committee of the Keetoo- 
wah Society; and in the appointment of the members of the Ad¬ 
visory Committee, the President shall select the District Captains in 
the Keetoowah Organization of the Cherokee Nation if members of 


this Society. „ , , a 

Article VIII. Any officer holding an elective office of the Society 

and whose term of office is for life or good behavior, may be re¬ 
moved for cause by a two-thirds vote of all the members of the Ad- 
visorv Committee, but no such officer shall be so removed until the 
charges against him are presented in proper form, and he is given an 
opportunity to be heard in his own defense; and all \aoancies ociui- 
ring in the offices of President, First and Second Vice President, 
Cherokee and English Secretary, Interpreter, or any other elective 
office for any cause, shall be filled by an election of the Advisory 
Committee at any general or special meeting held next succeeding 
the happening of the vacancy, at which a majority of the members 
of the Committee present shall be sufficient to elect if there 
31 be a quorum, and a quorum of such Advisory Committee 
shall be not less than fifteen. 


Article IX. 


Duties of Officers, Board of Trustees, and Advisory Committee. 

Sec 1 It shall be the duty of the President'to preside at all meet¬ 
ings of the Board of Trustees, the Advisory Committee, and all gen¬ 
eral Conventions of the Society; to have general supervision and 
management of the affairs of the Society and report to the Annual 
Convention of the Society the condition of its affairs, with his recom¬ 
mendation of changes, if, in his judgment any be needed. 

Sec. 2. The First Vice-President shall perform the duties of the 
President in case he shall at any time be incapacitated to act for any 

Sec 3 The Second Vice-President shall perform the duties of the 
President in case the President and First Vice-President shall both 

be incapacitated to act for any cause. . . . 

Sec. 4. The Cherokee Secretary shall be required to keep a com¬ 
plete record of all the proceedings of the Advisory Committee in the 

Cherokee language. i 

Sec 5 The English Secretary shall in like manner keep a com¬ 
plete record in English of all the proceedings of the Advisory Com- 

m SEc! 6. It shall be the duty of the Interpreter to attend all 
meetings of the Board of Trustees, and of the Advisory Committee, 
and to interpret the proceedings from English to Cherokee and 


3—2538a 
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from Cherokee to English when required so to do, and when- 

32 ever called upon to do so to act generally as interpreter for 
the Board of Trustees or other officers when necessary in the 

transaction of any business of the Society. 

Sec. 7. The Treasurer shall be the custodian of all moneys, and 
other things of value belonging to the Society, carefully keep the 
same, make disbursements, and disposition thereof as may be lawful 
under the by-laws of the Society. 

Sec. 8 . The Board of Trustees shall have full power and general 
control and management of the affairs of the Society, shall be in 
constant touch with the president and each other, and act without 
delav on all matters of business when presented. 

Sec. 9. The Advisory Committee shall be the legislative body of 
the Society, and shall have power to legislate on all matters pertain¬ 
ing to the affairs of the Society, receive and act on reports and 
recommendations of the President, or acting President for the time 
being; to hear charges against any officer whose tenure of office is 
for life, and by a two-thirds vote of all the members thereof, remove 
any such officer from office, to alter, amend, or repeal any by-law, 
and to propose and adopt amendments to this Constitution in the 
manner provided therein; and all the acts of said Advisory Com¬ 
mittee except impeachment of life officers, shall be subject to the ap¬ 
proval of the President or acting President for the time being. 

Article X. The Board of Trustees shall have power to 

33 ordain and establish all by-laws and regulations necessary to 
the control and management of the business of the Society, 

but they shall be subject to alteration, amendment or repeal by the 
Advisory Committee at any general or special meeting with the ap¬ 
proval of the President or acting President for the time being. 

Article XL There shall be an annual meeting of the Society, to 
be held at such place as the President may designate, on the Second 
Monday of August of each year, and special meetings of the Advisory 
Committee shall be held whenever called together by the President; 
and this Soeietv shall be deemed to be fully organized upon the sign¬ 
ing of this Constitution by the officers named herein. 

Article XII. This Constitution may be amended bv resolution 
proposed at any general meeting of the AdvLorj Committee, which 
shall lay on the table until the next succeeding meeting of said 
Committee when it will be taken up and disposed of; and if passed 
bv a two-thirds vote of the Committee and receives the approval of 
the President, it shall become a part of this Constitution. 

RICHARD M. WOLFE, President . 
DAVE MUSKRAT, 

1st Vice-President. 

WOLFE COON, 

2nd Vice-President. 


DANIEL GRITTS, 

Cherokee Secretary. 


FRANK J. BOUDINOT, 

English Secretary. 
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34 Tahlequah, Oklahoma, February 6th, 1911. 

I Richard M. Wolfe, President of Keetoowah Society, do hereby 
certify that the foregoing thirteen pages of typewritten matter con¬ 
tain a true and complete copy of the constitution of Keetoowah 
Society, including a certificate of incorporation. 

Witness my hand officially on the day and date above written. 

RICH’D M. WOLFE, 
President Keetoowah Society . 


35 


Exhibit “B.” 
Resolution No. 2. 


Whereas, By acts of the Congress of the United States, approved 
on the 26th dav of April, 1906, and .Tune 21st, 1906, respectively, 
several millions of dollars’ worth of lands and moneys belonging to 
recognized citizens of the Cherokee Nation, are directed to be taken 
from the property owners thereof, without their consent, and dis¬ 
tributed among about 5500 minor children, described in said acts of 

Congress, and . ... ~ 

Whereas, It is the sense and firm belief of the Advisory Com¬ 
mittee of Keetoowah Society, of the members of the Keetoowah 
Society in general, and, it is believed, of practically all citizens of the 
Cherokee Nation, that the distribution of lands and moneys to said 
minors, as proposed in said laws of Congress, would be in direct vio¬ 
lation of the fourteenth and fifth amendments to the Constitution of 
the United States, in that, by such proposed distribution, the proper 
owners of said lands and moneys would be deprived of very valuable 
property without due process of law; and would be denying to said 
proper owners equal protection of the laws guaranteed by said Con¬ 
stitution, the said proper owners of said lands and moneys all being 

citizens of the United States, and TT 

Whereas, the Commissioner to the Five Civilized Tribes, Honor¬ 
able Tams Bixby, and the Secretary of the Interior of the United 
States, are about to carry said laws into effect and distribute the 
lands,’ and moneys as therein provided, and 

Whereas, Recognized citizens of the Cherokee Nation, 
36 namely, Messrs. Henry Eiffer, of Fort Gibson, and Levi B. 

Gritts, Samuel Manus, Johnson Manning, and Nich Coming- 
deer of Tahlequah, have already instituted legal proceedings in their 
own names and for and in behalf of all other recognized citizens of 
the Cherokee Nation, in the United States Court at Muskogee, Indian 
Territory, to restrain said Commissioner from distributing the lands 
and moneys aforesaid amongst the minor children mentioned. 

Now, therefore, Be it resolved by the Advisory Committee of 
Keetoowah Society that the President of Keetoowah Society be, and 
he is hereby, requested and directed to immediately take every neces¬ 
sary and proper step, and to do every proper and lawful thing, to 
prevent any person or persons whomsoever, and especially to prevent 



20 


THE KEETOOWAH SOCIETY, ETC., ET AL. VS. 


the minors enrolled under authority of said acts of Congress ap¬ 
proved April 26th, 1906, and June 21st, 1906, respectively, from in 
any manner and at any time participating in the distribution of any 
of the property of the Oherokees, other than citizens of the Cherokee 
Nation entitled to so participate and who were living September 1st, 
1902, and to this end he may take steps to join in the suit already 
instituted, or act independently, or do both, as he may think best 
and most advisable; and the President of Keetoowah Society is 
hereby requested and directed to appoint two members of Incorpo¬ 
rated Keetoowah Society to act with him and to assist and advise 
with him, and they three shall be known as the Executive Committee 
of Keetoowah Society. Said Executive Committee shall proceed at 
once to enter into a contract, in the name of the Incorporated Kee¬ 
toowah Society, in their own individual names, in the names 

37 of all members of Keetoowah Society, and for and in behalf 
of all duly enrolled and recognized citizens of the Cherokee 

Nation entitled to participate in distribution of Cherokee lands and 
moneys, with some reputable attorney or attorneys to take all need¬ 
ful and legal steps before the Courts, Committees of Congress, or 
Executive Departments of the Government of the United States to 
prevent said minor children from receiving lands and moneys, or 
either, as proposed in said laws of Congress, and to bring suits, if 
necessary, against the Government of the United States to recover 
the full value of all lands or moneys wrongfully, or unconstitution¬ 
al^ giyen to said minor children by its officers, whether said offi¬ 
cers claim to act by authority of Congress or not. 

The said Executive Committee are hereby directed to contract with 
said attorney or attorneys to pay as compensation for his or their 
sendees and expenses rendered and incurred in the prosecution of 
the matters the subject of this resolution and to cover and include all 
sendees and expenses of any kind or character growing out of or in¬ 
cident to such prosecution, a sum equal to not exceeding fifteen per 
centum (15%) of the actual value of all property in lands and 
moneys saved to the real owners thereof. The payment of said 
fifteen per centum (15%) shall be contingent upon success and shall 
be in full for, and in lieu of. all services and expenses of every de¬ 
scription rendered and incurred in connection with the subject of 
this resolution. 

If deemed necessary, any contract, or contracts, made as provided 
above shall be presented to* the President of the United States for his 
approval. 

Passed the Advisory Committee of Keetoowah Societv thi* 

38 the 16th day of August, 1906. 

LINCOLN ENGLAND, Chairman. 

H. J. REDBIRD, Clerk. 

Approved: 

RICHARD M. WOLFE, 

President Keetoowah Society. 
DAVE MUSKRAT, 

1 8t Vice President. 

JIM HILDEBRAND, 

2 d Vice President. 
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Attest August 16th, 1906. 

FRANK J. BOUDINOT, 

English Secretary Keetoowah Society. 

LEVI B. GRITTS, 

Cherokee Secretary Keetoowah Society. 

Tahlequah, Oklahoma, February 6th, 1911. 

I, Richard M. Wolfe, President of Keetoowah Society do hereby 
certify that the foregoing three pages of typewritten matter contain 
a true and complete copy of resolutions passed by the Advisory Com- 
mitte of Keetoowah Society, and approved August 16, 1906. 

Witness my hand officiallv on the day and date above written. 

[seal.] * 1 RICH’D M. WOLFE, 

President Keetoowah Society. 


39 Demurrer. 

Filed May 14, 1912. 

******* 

The defendant says that plaintiffs’ bill is bad in substance. 

CHARLES W. COBB, 

Assistant Attorney General; 

F. W. CLEMENTS, 

First Assistant Attorney; 

C. EDWARD WRIGHT, 

Assistant Attorney, 
Solicitors for the Defendant. 

N 0TEt —Among the matters of law to be argued are: 

1 . That it appears on the face of the bill that it is sought thereby 
to control and interfere with the exclusive power and authority of 
the Congress and of the Secretary of the Interior in the execution of 
laws enacted by the Congress, in the control and disposition of the 
property of the Cherokee tribe or nation of Indians. 

2. That it appears by the bill that patents and other evidences of 
title in and to the real estate concerned in said bill have issued to 
many people, as set forth in the fourth prayer for relief; that the re¬ 
lief prayed will operate to divest such people of their rights in and 
to the real estate so conveyed; but that the plaintiffs have not made 
such people or any of them parties to said bill. 

3. That it appears on the face of the bill that the plaintiffs have 

no right, title, or interest in the lands of the Cherokee Nation 

40 or the funds in the Treasury of the United States of which 
the United States is a trustee for and on behalf of said Chero 

kee Nation, as to entitle them or any of them to maintain this action 

4 . That the plaintiffs have not in and by said bill made or stated 
a case as does or ought to entitle them or any of them to any relief 
such as is thereby sought and prayed for from or against the defend¬ 
ant. 
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A mendments to the Original Bill of Complaint. 

Filed November 7, 1912. 

****** * 

The plaintiffs, by leave of the court first had and obtained, amend 
their original bill filed in the above entitled cause, by inserting in 
paragraph 16, line 1, page 6, of said original bill, after the words “At 
the” the word “time” so that the same shall read “At the time of the 
adoption,” etc., and by inserting in line 4 of said paragraph after 
the words “had been slaves of” the words “a few of” so that the same 
shall read “had been slaves of a few of the said communal owners,” 
etc., and by inserting in paragraph 27, in line 5 of page 11 of said 
original bill, after the words “interest in and to the other” the word 
“allot-able” so that the same shall read “interest in and to the other 
allot-able Cherokee lands,” etc.; and by inserting in lieu of para¬ 
graphs a, b, and c, beginning on page 14 and ending on page 16 ol 
said original bill, the following: 

34. Plaintiffs further show: That the defendant, the Secre- 

41 tan’ of the Interior, has paid, is paying and will continue to 
pay, out of the Cherokee tribal funds in the Treasury of the 

United States, to the said Freedmen and other colored persons of the 
Cherokee Nation, distributive shares of such fund belonging exclu¬ 
sively to the plaintiffs and those on whose behalf this suit is brought, 
in violation of the plaintiffs’ vested rights, and that, unless enjoined 
and restrained by this Honorable Court, the defendant will withn. 
thirty days hereafter pay and distribute to the said freedmen and 
other colored personsoutof the said fund owned by the said plaintiffs, 
a sum exceeding ninety thousand dollars ($90,000.00), for which 
violation of the plaintiffs’ said vested rights in the premises they have 
no remedy at law. 

That the Secretary of the Interior, notwithstanding the said pro¬ 
tests of the owners of the said tribal lands, and in disregard of their 
vested rights therein, has received and filed applications for allot¬ 
ment out of the said lands from more than five thousand Cherokee 
Freedmen, and has approved the same; and unless enjoined and re¬ 
strained by this Honorable Court, will execute and deliver to the said 
Freedmen and other colored persons of the class hereinbefore de¬ 
scribed allotment certificates and allotment deeds for the said lands. 

That the lands thus held for allotment and patent w’ere at all times 
after the treaty of 1866 aforesaid, owmed exclusively by said Chero- 
kees by blood, Delawares and Shawnees, and the said Freedmen and 
free colored persons at no time had any other interest therein than 
the right to use and occupy the same, as citizens of the Chero- 

42 kee Nation, up to September 1, 1902. 

That the Secretary of the Interior, notwithstanding the 
said protests of the owners of the said tribal lands and in disregard 
of their vested rights therein, has made allotments out of the said 
lands to a large number of Cherokee Freedmen and other persons 
of Ihe class hereinbefore described, and has issued and delivered to 
them patents for the same. 
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That the lands thus allotted and patented to the said freedmen and 
other colored persons were at that time owned exclusively by the 
said Cherokees by blood, Delawares and Shawnees, and in said lands 
the said Freedmen and free colored persons had no right, title or 
interest whatever, except as hereinbefore stated. 

That the said allotment and conveyance by patent of the afore¬ 
said lands to the said freedmen and other colored persons of the 
Cherokee Nation were unlawful, in violation of the plaintiffs’ vested 
and indefeasible property rights, and that unless the said patents 
be cancelled and annulled and the title to the said lands restored to 
the plaintiffs, they will suffer great and irreparable loss and damage 
in at least the sum of five millions of dollars ($5,000,000) for which 
they will have no remedy at law. 

35. Bv the said act of July 1, 1902 (32 Stat. 716) all right, title 
and interest in and to all the Cherokee lands and the ownership of 
all the Cherokee Tribal funds were vested in severalty in the persons 
to be enrolled for allotment thereunder as of September 1, 1902, 
The persons so entitled to enrollment for allotment under the said 
act included only the plaintiffs and those under and through whom 
they claim, together with such Delaware and Shawnee Tn- 

43 dians as were entitled to an interest in the said tribal property 
by right of purchase. 

No freedmen or other colored persons was so entitled to enrollment 
for allotment under the said act, and no freedman or colored person 
was entitled after September 1, 1902 to any right, title or interest in 
and to the soil or vested funds of the Cherokees, save only the right 
to sell and dispose of any improvements made by him on the said 
land occupied by him so long as the Cherokee National Government 
continued. 

Plaintiffs specifically charge that they and all the other persons on 
whose behalf this suit is brought are the owners of all the lands 
heretofore allotted and patented, or about to be allotted and pat¬ 
ented, to the said Freedmen and other colored persons, as aforesaid, 
and likewise are the owners of all Cherokee funds so paid, or about 
to be paid by the defendant to the said Freedmen as herein alleged; 
and that unless the defendant, the Secretary of the Interior, be en¬ 
joined and restrained from issuing and delivering the said certifi 
cates of allotment and deeds or patents to the said Freedmen and 
other colored persons, and unless he, the said Secretary of the In¬ 
terior, be further ordered, directed and compelled to cancel and an¬ 
nul the said allotment certificates and patents for the said Cherokee 
lands heretofore issued and delivered by him to the said Freedmefi, 
and unless he, the said Secretary of the Interior be enjoined and re¬ 
strained from further payment of said tribal funds to the Freedmen 
and other colored persons as aforesaid, plaintiffs will suffer great 
and irreparable loss and damage in the sum of more than five mil¬ 
lion dollars ($5,000,000), for which they have, and will have, no 
adequate remedv at law. 

C. C. CALHOUN, 

44 DANIEL B. HENDERSON, 

Attorneys for Plaintiffs. 
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We do solemnly swear that we have read the annexed amendments 
to the original bill of complaint, by us subscribed and know the 
contents thereof; and that the statements of fact therein made as 
upon personal knowledge are true, and those made as upon infor¬ 
mation and belief, we believe to be true. ^ 

C. C. CALHOUN, 

DANIEL B. HENDERSON, 

Attorneys for Plaintiffs. 

\ S D b l < 912 ed and SWOm 10 bef ° re nle this 7 " da - v of November, 

J. R. YOUNG, Clerk, 

By R. P. BELEW, Ass’t Clerk. 

Decree. 

Filed December 20, 1912. 

* * * * * * * 

««me on to be heard at the November term of this court 
on the defendant s demurrer to the plaintiffs’ bill, and was argued 

•m*i?°A lnse i , a , nd tllereu P°n, upon consideration thereof, it is this 

Ordered, adjudged, and decreed, that the demurrer be, and the 
same ts hereby, sustained, and that the bill be, and the same is 
hereby, dismissed, and that the defendant may have his reasonable 

45 C °By ^e^CouiU ^ Cle ‘ k a S alnst the plaintiffs. 

THOS. H. ANDERSON, Justice. 

And an appeal from said decree having been noted in open court 
bv the relators, the said appeal is herebv allowed and the penaltv of 

the appeal bond for costs is fixed at One hundred dollail ' 
oy the Court: 

THOS. H. ANDERSON, Justice. 
Memorandum. 

January 16, 1913.—Bond on appeal for $50. approved and filed. 

Assignments of Error. 

Filed February 27, 1913. 

141 * * * * * * 

1. The Court erred in sustaining defendant's demurrer fln H a;* 
missing plaintiffs’ Bill as amended aemurrer and dis- 

J TbttlMr in Tk M Vernll , inR defendan t’s demurrer. 

3. Ihe Court erred in not holding that plaintiffs had such an in- 

tereet in the property involved in the suit as to entitle Siem 

46 . to . ln mg ut 5, the P roeee dings and to maintain the suit 

- - 4. The Court erred in not holding that plaintiffs were the 
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absolute owners of the lands and funds described in the bill and that 

i e defendant was unlawfully disposing of the same at the time of 
the filing of the Bill. 

5. The Court erred in not holding plaintiffs’ Bill as amended suffi- 
cient and in not granting the relief therein prayed. 

C. C. CALHOUN, 

A ttorneys for' Plaintiffs. 

Designation of Record. 

Filed February 27, 1913. 

******* 

The Clerk will please include in the record in this Case for ap¬ 
peal the following: r 

1. The original Bill. 

2. Amendments to the original Bill. 

3. Demurrer. 

4. Decree. 

5. Appeal. 

5. Memorandum—Bond approved and filed. 

7. Assignments of Error. 

8. Designation of record. 

C. C. CALHOUN, 

DANIEL B. HENDERSON,' 

Attorneys for Plaintiffs. 

47 Order Extending Time. 

Filed February 27, 1913. 

******* 

Upon application of counsel for appellant- and for good cause 
shown, it is this 27th day of February 1913 hereby ordered that the 
time in which to file the transcript of record in the Court of Appear 
in the above-entitled cause be extended to and including the 1st 
day of April, 1913. 

THOS. H. ANDERSON, Justice. 

CHARLES W. COBB, 

Arty for Deft. 

48 Supreme Court of the District of Columbia. 

United States of America, 

District of ’Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia ; hereby certify the foregoing pages numbered from 1 to 
47, both inclusive, to be a true and correct transcript of the record 
4—2538a 
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according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 30981, in Equity, 
wherein The Keetoowah Society, a corporation, et al. are Plaintiffs 
and Walter L. Fisher, Secretary of the Interior is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of March, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover : District of Columbia Supreme Court. No. 
2538. The Keetoowah Society, a corporation; Richard M. Wolfe, 
Price Cochran, et al., appellants, vs. Walter L. Fisher, Secretary of 
the Interior. Court of Appeals, District of Columbia. Filed Mar. 
29, 1913. Henry W. Hodges, clerk. 



ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 


No. 2538. 


THE KEETOOWAH SOCIETY, A CORPORATION; RICHARD 
M. WOLFE, PRICE COCHRAN, ET AL., APPELLANTS, 


WALTER L. FISHER, SECRETARY OF THE INTERIOR. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED SEPTEMBER 24, 1913. 


Court of Appeals of the District of Columbia, October Term, 1913. 

No. 2538. 

The Keetoowah Society et al., Appellants, 

v. 

Walter L. Fisher, Secretary of the Interior. 

Addition to the Record per Stipulation of Counsel. 

It is hereby agreed that the following is the text of the written 
opinion filed by the court below, sustaining the demurrer to the bill, 
and that the same, inadvertently omitted in the designation of the 
record, may be printed by Clerk of the Court of Appeals as an “Ad¬ 
dition to the Record.” 




“This case is before the court upon demurrer to the bill of com¬ 
plaint. The bill is filed by the plaintiff in its corporate capacity, 
consisting, as it is alleged, exclusively of Cherokees by blood, to en¬ 
join the Secretary of the Interior from allotting to Freedmen Chero¬ 
kees lands and from distributing to Freedmen Cherokee funds 
which the plaintiffs claim to own exclusively. 

The court has given careful consideration to the arguments of 
counsel against the demurrer, but is clearly of opinion that the de¬ 
murrer should be sustained for the reason that it is the duty of the 
Secretary to do that which the plaintiffs seek to enjoin him from 
doing, namely, to accord to the Freedmen equal participation in the 
lands and funds of the Cherokees. In the opinion of the court the 
decision of the Supreme Court of the United States in the Cherokee 
intermarriage cases (203 U. S., 76, at 84, 88), removed all question 
upon the point here disputed. The Supreme Court said: 

As to the Freedmen their participation in property distribution 
was secured by the Treaty of 1866 (the result of the Civil \\ ar), and 
the constitutional amendments thereupon adopted. The Court of 
Claims referred to them thus (p. 441) : “These constitutional amend¬ 
ments were brought up by the action of the United States at the close 
of the Civil War in dictating that the slaves or freed persons of color 
in the Cherokee country should not only be admitted to rights of 
citizenship, but to an equal participation in the communal or com¬ 
mon property of the Cherokees * * * (64). 

“These intermarried whites show no grant of equal right as mem¬ 
bers of the Cherokee Nation by treaty or otherwise * * * (88). 

“The Delawares, the Shawnees and the Freedmen acquired their 
property rights by the express words of treaties but the intermarried 
whites cannot point out any such in their favor” * * * (88). 

It is unnecessary to consider other points raised in support of the 
demurrer. The reason already stated requires that it be sustained. 

Demurrer sustained and bill dismissed. 

THOS. H. ANDERSON, Justice.” 

C. C. CALHOUN, 

Attorney for Appellants. 

C. EDWARD' WRIGHT, 

Attorney for Appellees. 

[Endorsed:] In the Court of Appeals of the District of Columbia. 
In Equity. No. 2538. The Keetoowah Society et al. vs. Walter L. 
Fisher. Secretary of the Interior. Addition to record per stipulation 
of counsel. Court of Appeals, District of Columbia. Filed Sep. 
24, 1913. Henry W. Hodges, Clerk. Department of the Interior, 
Office of the Assistant Attorney General. 
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The Keetoowah Society, a corporation, Richard 
M. Wolfe, Price Cochran, Bill Mankiller, 
George Duck, Thompson Hummingbird, Jack- 
son Redbird, George Redbird, George Greece, 
Robert Meigs, William Cochran, Watt Chris¬ 
tie, Robert Garrett, Mike Carey, Jack Haw¬ 
kins, Alex Hawkins, William Woodall, Boone 
Meigs, John M. Sanders, Levi Tucker, Frank 
J. Boudinot, Isaac Greece, Levi B. Gritts, and 

The Republican Keetoowah Society, John McIn¬ 
tosh, Peter Bird, Thomas Tucker, Candy 
Mink, Joe Fox, Joe Hildebrand, E. T. Wolfe, 
E. C. Greece, and 

Allison Manus, a minor, and Genie Gritts, a minor, 

BY THEIR NEXT FRIEND, FRANK J. BOUDINOT, FOR 
THEMSELVES AND FOR AND ON BEHALF OF ALL 
OTHER CHEROKEES BY BLOOD, NUMBERING MANY 
THOUSANDS. ENROLLED FOR ALLOTMENT AS OF SEP¬ 


TEMBER 1, 1902, UNDER THE ACT OF CONGRESS, 
approved July 1, 1902, (32 Stat. 716) 


Appellants. 

vs. 

Walter L. Fisher, Secretary of the Interior; 

Appellees. 



BRIEF ON BEHALF OF APPELLANTS 


This cause is pending in this Honorable Court on ap¬ 
peal from the judgment of the Supreme Court of the 
District of Columbia, sustaining defendant’s demurrer 
and dismissing the bill. 


-o- 

STATEMENT. 

The suit is one to enjoin the Secretary of the Interior 
from allotting to Freedmen Cherokee lands, and from 
distributing to Freedmen Cherokee funds, of which lands 
and funds plaintiffs claim to be the exclusive owners. 


Plaintiffs (appellants here) allege ownership in 
themselves of the land in question by virtue of 
grants from the United States under treaties, and 
ownership of the funds as property acquired in 
the same manner and held in the Treasury of 
the United States, as trust funds, for their benefit as 
communal owners of the same. 



It is alleged that the Secretary of the Interior illegally 
has allotted, and is about to allot, certain of these lands, 
and illegally has distributed, and is about to distribute, 
certain of these funds, to Freedmen; that the Freedmen 
are not legally entitled to have such allotments of the 
lands or distributive shares of the funds, the same be¬ 
longing to, and being exclusively owned by, the plain¬ 
tiffs. 
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THE DEMURRER. 


1 he defendant (appellee here) the Secretary of 
the Interior, demurred to the bill, the grounds 
of the demurrer urged, briefly stated, being that 
it appeared from the face of the bill that plain¬ 
tiffs sought to interfere with the exclusive pow- 
ei and authority of Congress, and of the Secretary of 
the Interior, in the execution of laws enacted by Con¬ 
gress for the control and disposition of tribal property; 
that necessary parties defendant had been omitted; that 
plaintiffs had not such interest in the subject matter of 
the suit as to entitle them to sue, and, generally, that the 
bill did not state a cause of action such as entitles any 
of the plaintiffs to the relief sought thereby. 

TERMS. 

For convenience, in the following brief “Freedmen” 
will be used to include both the freedmen and the free 
colored persons described in Article 9 of the Cherokee 
Treaty of 1866. 

The term “Cherokee Tribe,” interchangeably with 
“The Cherokees” and “The Cherokee People,” will be 
uSed to designate the body of Cherokee Indians by blood 
who were parties to the Treaty of 1828 and their de¬ 
scendants. 

The term “Cherokee Nation” will be used to desig¬ 
nate the body politic which was organized by the Chero- 
kees under a constitutional form of government in 1838. 

The term “Cherokee National Government” will be 
used to designate exclusively that government; and the 
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distinction will thereby be kept clear between it and the 
Cherokee Tribe or Cherokee Nation, the body politic. 

The Cherokees by blood, on whose behalf this suit is 
filed, are all Indians, include about 10,000 full-bloods, 
number more than 30,000 souls and constitute a majority 
of the citizens of the Cherokee Nation; the Freedmen 
are not Indians, have no Indian blood and constitute a 
small percentage of the citizens of the Nation. 

The property involved in the suit amounts to more than 
$5,000,000 in value, and is the same class of Cherokee 
property that was involved in the Red Bird Case, com¬ 
monly known as the Cherokee Intermarriage Case (203 
U. S. 76), to wit: “the soil and the principal of the vested 
funds of the Cherokees.” It is not property that was 
ever owned by, or under the control of, either the Chero¬ 
kee Nation, as a body politic, or the Cherokee National 
Government, on its own behalf or as trustee for its citi¬ 
zens. 

Plaintiffs have always contended that the Freedmen 
were not entitled to share in this property, and have pro¬ 
tested to the Secretary of the Interior against such par¬ 
ticipation, hoping that he would recognize the justness 
of their contention, and at least refer the question, as 
under the law he might, to the Court of Claims. A for¬ 
mer Secretary of the Interior did so refer the same ques¬ 
tion as it affected rights of intermarried white persons 
in the Cherokee Nation. 

At the time of adoption of the Cherokee Constitution 
in 1839 the lands of the Cherokees were owned in fee 
simple by the Cherokees as a tribe, having been acquired 




under the grant contained in the Treaty of May 6, 1828, 
and continued by subsequent treaties and a patent; the 
Cherokee funds at this time consisted of moneys in the 
Treasury of the United States representing proceeds of 
sales of Cherokee land to the United States, and were 
held as communal property of the Cherokee Tribe by 
the United States as Trustee. 

Up to the time of the adoption of the Constitution there 
was no distinction observed among the Cherokees be¬ 
tween the terms “Cherokee Tribe” and “Cherokee Na¬ 
tion.” 

Between the date of adoption of the said Constitution 
and the Treaty of 1866 no change took place in the 
ownership of or the title to the fee of the said lands or 
funds. 

By their Constitution the Cherokees formed of them¬ 
selves a body politic under the name of the Cherokee 
Nation, and established a National Government. To 
that Government they dedicated a certain estate, or inter¬ 
est, in the “soil and vested funds,” which was the right, 
power and authority to control the use of the lands and 
the income from the vested funds for governmental pur¬ 
poses, so long as the National Government should con¬ 
tinue and be possessed of those functions which rendered 
it capable of executing such trust. 

Fee simple title was never granted or conveyed to the 
Cherokee Nation as a body politic, nor to the Cherokee 
National Government. On the contrary, the fee simple 
title to the lands and the ownership of the principal of 
the vested funds remained, as they had always been, in 
the original communal owners, until 1902. 




Failure to distinguish between the Cherokee Tribe or 
Nation, as an Indian 1 ribe, and the Cherokee Nation, as 
a body politic, under the Constitution, is at the founda¬ 
tion of this controversy, for it leads necessarily to the 
failure to distinguish between Communal and National 
property. 

No heed whatever is being paid by defendant to the 
difference between the Common or Communal property 
of the Cherokee I ribe in the “soil and principal of the 
\ ested funds and the Common property of the Cherokee 
Nation, as a body politic, an estate carved out of the fee. 
and dedicated to the body politic by the 1 ribe, namely, 
the light to the use of the lands and the income from the 
vested funds, which estate, in the nature of things, could 
continue only so long as the Cherokee National Govern¬ 
ment had the power and functions to manage this lesser 
estate. 

Prior to 1866 the citizenship of the Cherokee Nation 
was made up of members of the Cherokee Tribe alone; 
after the Treaty of 1866 it was made up of: 

1. Cherokees by blood. 

2. Delawares and Shawnees. 

3. Intermarried whites. 

4. Freedmen. 

Each of these separate elements was a community 
within a community; and. while “citizens.” one and all, 
had the same interest in national property of the 
Cherokee Nation, each of the first two classes also had 
a distinct interest in communal property that was not 
national. 
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Disregard of the nature and character of communal 
property, and the distinction between communal and na¬ 
tional property, and the neglect to distinguish the com¬ 
munal property of the Cherokee Tribe, as a community, 
from the communal property of the Cherokee Nation, 
as a body politic, has led in this case to a trouble similar 
to that referred to by Mr. Chief Justice Nott in the Jour- 
neycake case, where he savs: 

“It is indeed not improbable that many of our 
troubles with the Indian tribes have sprung from 
the fact that our treaty-making commissioners 
and agents were ignorant of its nature and of the 
fact that all Indian lands were communal prop¬ 
erty.” 

Plaintiffs do not contend that the Freedmen had no 
property rights in the Cherokee Nation; on the contrary, 
it is admitted that they had, and possibly still have, such 
property rights; but those rights do not extend to “the 
soil and the principal of the vested funds;” they do not 
entitle Freedmen to an allotment of lands or a distribu¬ 
tive share of the principal of the vested funds. 

As indicated in one of the opinions by Chief Justice 
Nott in the Cherokee Cases, if the estate of the Chero¬ 
kee Nation was to last forever, that is to say, if the Chero¬ 
kee Nation was to continue forever and was to control 
the use of the lands and the income from the vested funds 
forever, then the ownership of the fee to the land and 
the principal of the vested funds was a matter of indiffer¬ 
ence; but when the estate dedicated to the Cherokee Na¬ 
tional Government ceased, the right of the citizens of 
the Cherokee Nation in the property of the Nation, that 
is, in the occupancy of the lands and in the benefits of 
the income from the vested funds, likewise ceased. 



ASSIGNMENTS OF ERROR. 

The Court below erred— 

1. In sustaining defendant’s demurrer and dismissing 
plaintiff’s Bill as amended. 

2. In not overruling defendant’s demurrer. 

« 

3. In not holding that plaintiffs had such an interest 
in the property involved in the suit as to entitle them to 
institute the proceedings and to maintain the suit. 

4. In not holding that plaintiffs were the absolute 
owners of the lands and funds described in the bill and 
that the defendant was unlawfully disposing of the same 
at the time of the filing of the Bill. 

5. In not holding plaintiffs’ Bill as amended suffi¬ 
cient and in not granting the relief therein prayed. 

POINTS AND AUTHORITIES. 

I. 

It nowhere appears in the bill that plaintiffs seek to 
interfere with the power or authority of Congress to con¬ 
trol the lawful disposition of the tribal property of the 
Cherokees. 

The sole purpose is to enjoin the Secretary of the In¬ 
terior. under a wrongful interpretation of existing laws, 
from unlawfully allotting lands in severalty, and un¬ 
lawfully distributing funds per capita, to Freedmen where 
those lands and funds belong exclusively to plaintiffs, 
as communal owners thereof. 


8 





That injunction will lie to restrain an official of the 
government from making such wrongful disposition of 
property is abundantly sustained by authority of the high¬ 
est courts. 

United States v. Lee, 106 U. S. 206. 

Ex parte Young, 209 U. S. 154. 

Fitts v. McGhee, 172 U. S. 516. 

II. 

Allottees and their grantees are not necessary parties; 
for plaintiffs do not seek to establish title to, and recover 
possession of, real estate hereunder, but only to enjoin 
the Secretary of the Interior, who is within the juris¬ 
diction of this court, from further delivering allotment 
certificates, or allotment deeds, and from further dis¬ 
bursing plaintiffs' communal funds, to Freedmen; and 
they seek also to have the Secretary compelled to cancel 
and annul all evidences of title heretofore unlawfully 
issued by him to others for lands belonging exclusively 
to plaintiffs, which it is his duty to do. 

III. 

That plaintiffs have not such interest in the unallotted 
and undistributed communal property as to entitle them 
to sue for their distributive shares of the same may be 
admitted, but that they have, one and all. such right, 
title and interest in and to all communal property of the 
Cherokees remaining undistributed as to entitle them to 
restrain the Secretary of the Interior from making un¬ 
lawful allotment or distribution thereof to others than to 
legal owners needs no further citation of authority than 
is found in the cases above cited under paragraph I. 
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It is alleged in the bill, and therefore admitted as a 
fact on demurrer, that the parties plaintiff comprise the 
class of persons that instituted, and successfully prose¬ 
cuted, the suit known as the Intermarriage Cases, (203 
U. S. 76), and the Eastern Cherokee Cases (203 U. S. 
101 ). 

IV. 

The lands and funds involved in this suit are communal 
property, known to the Cherokees as the “soil and the 
principal of the vested funds.” 

The lands were acquired through the grant contained 
in the Treaty of May 6, 1828 (7 Stat., 311) whereby the 
fee simple title was vested in the Cherokee Tribe. 

The funds in question are a part of the monies then 
held in the treasury of the United States to the credit of 
the Cherokees, being the proceeds of sales of lands to 
the United States, and of funds subsequently deposited 
in the Treasury of the United States to the credit of the 
Cherokees or the Cherokee Nation, likewise arising from 
the sale or leasing of Communal Cherokee lands. 

Whitmire Case, 30 C. Cls. 158. 

Intermarriage Cases. 40 C. Cls. 438. 

Eastern Cherokee Case, 40 C. Cls. 325-6. 

V. 

Until an interest in the soil and the principal of the 
vested funds of the Cherokees was purchased by the Del¬ 
awares and Shawnees, under the terms of the Treaty of 
July 19, 1866, (14 Stat., 799) none but Cherokees by 
blood who were members of the Cherokee Tribe and 
who were communal owners of the said property, had 
any right, title or interest therein. 

Journeycake Case, 28 C. Cls. 312. 
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VI. 
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Pursuant to the provisions of the aforesaid treaty the 
Delawares and the Shawnees, for valuable and adequate 
consideration, purchased specific interests in the com¬ 
munal property of the Cherokee people, and under spe¬ 
cific agreements, the Cherokees, with the consent of the 
United States, granted to the Delawares and to the Shaw¬ 
nees such definite interests respectively in the said com¬ 
munal property. 

Journeycake Case, 28 C. Cls. 306. 

Whitmire Case, 30 C. Cls. 149. 

VII. 

Under Article nine of the Treaty of July 19, 1866, 
supra the Cherokee Nation agreed that the Freedmen 
should have “all the rights of native Cherokees." 

This provision of the Treaty, occuring as it does in 
the Article relating to slavery , clearly means, and was 
understood by the representatives of the Cherokee Na¬ 
tion and of the Cherokees to mean, civil and political 
rights and not to include or to constitute a grant to the 
Freedmen of a communal interest in the soil and vested 
funds of the Cherokees. 

Journeycake Case, 28 C. Cls. 144. 

Whitmire Case, 30 C. Cls. 153, 154. 

Cherokee Constitution, Amendments, Art. 1, Sec. 5. 

VIII. 

Under the Cherokee constitution as it existed prior to 
the Treaty of 1866, supra, Freedmen were not eligible to 
civil or political rights, i. c., could not be citizens of the 
Cherokee Nation; but pursuant to the provisions of Arti- 
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cle nine of the Treaty, the Cherokeen Constitution was 
amended so as to provide that Freedmen ‘‘shall be taken, 
and deemed to be, citizens of the Cherokee Nation.” 
Cherokee Constitution Amendments, Art. 1, Sec. 5. 
Whitmire Case, 30 C. Cls. 149, 157. 


IX. 


Neither the Cherokee Nation nor the Cherokee Na¬ 
tional Government ever, at any time, owned the soil or 
the principal of the vested funds of the Cherokees. These 
were owned by, and belonged to, the members of the 
Cherokee tribe, parties to the Treaty of May 6, 1828, and 
their descendants, as communal ozoners. 

And only the right to manage and control the use of 
the Cherokee lands, and the right to dispose of the income 
from the vested funds for governmental purposes in con¬ 
formity with the provisions of the Cherokee Constitution 
and laws, was conferred upon the Cherokee National 
Government by the communal owners. 

Journevcake Case, 28 C. Cls. 314 
Whitmire Case, 30 C. Cls. 155. 



Citizenship in the Cherokee Nation carried with it no 
right, title or interest in the soil or the principal of the 
vested funds of the Cherokees, because this property was 
not owned by the Cherokee Nation; but, as an incident 
to the civil and political rights of citizenship in the Cher¬ 
okee Nation, there was included the right in the citizen 
to use and occupy a limited portion of Cherokee lands for 
home purposes, and to own his improvements thereon, 
and the right to enjoy, equally with other citizens, the 
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benefits of the income from the vested funds expended 
for governmental purposes, so long as the National Gov¬ 
ernment should last, and continue in control of the use 
of the said lands and income. 

Whitmire Case, 30 C. Cls. 154. 

XI. 

The Cherokee National Government has been abolish¬ 
ed by acts of Congress, so far as its authority or capacity 
to control the use of the Cherokee lands and the income 
from the vested funds is concerned; and the relation 
which the Cherokee Government formerly bore towards 
the citizens of the Cherokee Nation in regard to the use 
of the lands and the improvements thereon, and to the 
income from the vested funds, and its relation towards 
the members of the Cherokee tribe with reference to the 
soil and the principal of the vested funds is now assumed 
by the United States Government. 

Eastern Cherokee Case, 40 C. Cls. 330. 

XII. 

The interest of the Freedmen in Cherokee property, 
being not due to membership in the Tribes, but incident 
to citizenship under the Cherokee National Government, 
must be exclusively in National property, not in Com¬ 
munal property. 

Under the Cherokee Constitution the Freedman, by 
virtue of his citizenship alone, had an equal right with 
the Cherokee by blood, the Delaware, Shawnee and In¬ 
termarried White citizen, in all national property, whether 
it was the use of the public domain, his improvements 
thereon, the income from the vested funds applied to 
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Governmental purposes, or, possibly, even proceeds aris¬ 
ing from sale of lands when converted into national 
funds by being placed in the Cherokee National Treasury 
for distribution per capita among the citizens of the Cher¬ 
okee Nation. 

Whitmire Case. 30 Ct. Cls. 158. 

Whitmire Case, 30 Ct. Cls. 187. 

Intermarriage Cases, 40 C. Cls. 438. 

Whitmire Case, 30 C. Cls. 191 and 193. 

XIII. 

0 herokees by blood have always strongly protested 
against claims of the breedmen to have any share in 
the communal property. 

1 hey have likewise always insisted that the contro¬ 
versy over the right of Freedmen to participate in tribal 
or communal property was one that should be settled, if 
possible, by judicial determination, as was done in the 
case of the Intermarried Whites. 

1 hey maintain that in this controversy neither the 
Cherokee Nation nor the Cherokee National Govern¬ 
ment was in a position to take sides, with or against either 
the Freedmen or the Cherokees by blood, because both 
Freedmen and Cherokees by blood were ecjually citizens 
of the Cherokee Nation, and therefore that the rights of 
Cherokees bv blood were never protected in a proceeding 
where the Cherokee Nation (i. e., the Citizens of the 
Nation, as a class) were a party and Cherokees by blood, 
as a class, were not. 

Idle same reasoning that prevented the Court of Claims 
from allowing any decree to be rendered in the Whit¬ 
mire case that would encroach upon the rights of the 
Intermarried whites as a class, because they were not be- 
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fore the court, should have deterred them equally from 
extending the effect and operation of their decree to the 
rights and interests of the Cherokees by blood who, as a 
class, likewise were not represented in the suit. 

Whitmire Case, 30 C. Cls. 175, 188. 

Whitmire Case, 31 C. Cls. 145. 


XIV. 


In the Whitmire Case, supra, the grounds upon which 
the Freedmen based their claim to a distributive share of 
the funds involved therein, and the grounds upon which 
the decree in their favor was based were two: 

1. That the Freedmen were citizens of the Cherokee 
Nation. 

2. That the funds involved, which were originally 
communal property, had been converted into National 
property. 

XV. 

At the time the final decree was rendered by the Court 
of Claims in the Whitmire case, supra, there was no law 
authorizing the allotment of lands or distribution of the 
principal of the vested funds of the Cherokees; so that 
the property now involved in this suit did not then exist 
in such a form as to make the decree of the court applic¬ 
able thereto. 

An attempt on the part of the court then to extend its 
decree so as to include, and apply to, the lands and funds 
now in question, would have constituted the case a moot 
case. 

Journeycake Case, 28 C. Cls. 305. 

Journevcake Case, 30 C. Cls., 173-4. 
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Journeycake Case, 31 C. Cls., 144-5. 
Whitmire Case, 30 C. Cls. 188. 


XVI. 


The theory on which the Freedman claim a right to, 
and an interest in, the soil and the principal of the vested 
funds of the Cherokees, is the same as that advanced by 
the Intermarried white citizens in the Intermarriage 
Cases, wherein the Supreme Court of the United States 
held, with reference to Intermarried white citizens, that 
citizenship in the Cherokee Nation did not of itself carry 
with it the right to an allotment of land and distributive 
share of the principal of the vested funds of the Chero¬ 
kees. 

Intermarriage Cases, 203 U. S. 82. 


XVII. 

The Cherokees. as an Indian Tribe, acquired the lands 
in question, under a fee simple grant contained in the 
Treaty of 1828, supra; and they continued to own the 
same absolutely and uninterruptedly until 1902. The 
lands are a part of what was known as the “Home Tract.” 

From 1838 to 1866 there was not even any contempla¬ 
tion of allotting or otherwise disposing of them. After 
the treaty of 1866 there was always in contemplation the 
allotting of the lands among “the Cherokees” (the parties 
to the treatv of 1828 and their descendants) but never 
anion? the citizens of the Cherokee Nation, who were 

o 

not Cherokees by blood, except such persons as purchased 
an allotment right therein, namely the Delawares and 
Shawnees. 
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United States v. Reese, 5 Dill 405, 412. 

In re Wolf, 27 Fed Rep. 606, 607, 615. 

Holden v. Joy, 17 Wall, 211. 

XVIII. 

The Cherokee Tribe, which existed separately as a 
community within the Cherokee Nation, owned the com¬ 
munal lands in fee, subject only to rights therein which it 
had, under the Cherokee Constitution, dedicated to the 
Cherokee National Government, which rights, in part, 
the said Government conferred upon its citizens. 

XIX. 

When the Cherokee Nation was formed, and the Cher¬ 
okee National Government was established, and citizen¬ 
ship in that Nation had its first beginning, communal 
ownership was a thing well known to all. Its existence 
was the most important fact in the Cherokee mind. To 
have their lands remain common property was the high¬ 
est ambition of the members of the Cherokee Tribe. 

Accordingly, almost the first provision of the Con¬ 
stitution of 1839, when all interested in Cherokee prop- 
ertv were Cherokees by blood, was: 

“The lands of the Cherokee Nation shall re¬ 
main common property." 

This can mean but one thing, viz: That the lands of 
the Cherokee Nation shall continue, after the adoption 
of the Constitution, as they had been before, namely, 
common property. If it had been contemplated that 


17 



they were to become national property, or common prop¬ 
erty in any different sense from that in which they were 
then existing, the language of the Constitution would 
doubtless have been, “The land of the Cherokee Nation 
shall become the common property of the citizens of the 
X at ion." Instead of this, however, it is provided that 
the lands of the Cherokee Nation shall remain common 
property, i. e., continue common property of the then 
communal owners. 

In 1S66 , when they came to amend their constitution, 
after having, bv theTreatv, covenanted that the Freedmen 
should have equal civil and political rights, but with no 
thought of admitting Freedmen to participate in the 
common property, the Cherokees used the same language: 

“The lands of the Cherokee Nation shall re¬ 
main common property.” 


The plaintiffs herein were not parties to the W hitmire 
suit; the subject matter over which the controversy is 
being waged herein, was not the subject matter of the 
suit in the Whitmire Case. 

In the present case the real contention is between Cher¬ 
okees by blood, as a communal band on the one hand, 
and citizens of the Cherokee Nation, as members of a 
body politic on the other. 

In the Whitmire Case the Cherokees by blood were 
not represented. The Cherokee Nation was represented 
—abundantly, and appears to have found no difficulty 
whatever in agreeing with the United States and the 
Freedmen. as well, in having a decree passed and entered 
that gave the Freedmen most liberal terms. 

o 


IS 


If there was any serious defense interposed to the 
Freedmens claim, the record, taken as a whole, does not 
disclose it. 

It seems to have been left to the Court in all cases 
to find what protection it could for the Cherokee Nation, 
and to discover the too-willing endeavors of counsel and 
claimants to secure through agreed statements of fact 
and consent decrees more than the respective opinions 
of the court even would justify. 

XXI. 

The Freedmen, with citizenship in the Cherokee Na¬ 
tion acquired under the 1 reaty of 1866 and the consti¬ 
tutional amendment of 1867, did not as an incident to 
such citizenship acquire the right to an interest in the 
Cherokee Communal Fund distributed to the Western 
Cherokees. 

United States v. Old Settlers, 148 U. S., 427. 

They did not acquire an interest in communal funds 
of the Delawares, who were likewise citizens of the Cher¬ 
okee Nation, all of which above-mentioned funds were 
held in trust in the Treasury of the United States. 

And no more did they acquire an interest in the com¬ 
munal fund of the Cherokees by blood, out of which, 
under the Public Resolution of August 22, 1911, 

“the Secretary of the Interior * * * is au¬ 

thorized, in his discretion, to make a per capita 
payment to the enrolled members of the * * * 

Cherokee * * * Indians of the Five Civil¬ 

ized Tribes entitled under existing law to share 
in the funds of said tribes, or to their lawful 



heirs, out of any moneys belonging to said tribe 
(s) in the United States Treasury.*’ 

ARGUMENT. 

Prior to 1866 the Freedmen had no interest in Chero¬ 
kee property, and. if the foregoing propositions l>e accept¬ 
ed, they acquired no right or interest therein by express 
yrant, and can maintain legal claim to such right or inter¬ 
est, if at all, solely by virtue of citizenship in the Chero¬ 
kee Nation. 

1 here fore it becomes necessary to determine just what 
rights were incident to this citizenship, to do which care¬ 
ful examination must be made of the treaty of 1866, the 
Cherokee Constitution, the amendments thereto of 1867, 
and the decisions of the Court of Claims, and of the 
Supreme Court, which bear directly upon the questions 
involved. 

r reaty of 1866: Article 9 of this treaty, being the 
Article that deals exclusively with the subject of Slavery, 
declares that Freedmen “shall have all the rights of native 
Cherokees.” The plain rule of interpretation of written 
agreements forbids the idea that Article 9 of this treaty 
was directed at the accomplishment of anything save the 
abolishment forever of slavery in the Cherokee Nation, 
the conferring upon Freedmen of the “civil and political 
rights of native Cherokees, and that the owners of eman¬ 
cipated Cherokee slaves should receive no compensation 
therefor. 

To make the language of this Article include property 
rights other than those which might be inherent in, or 












strictly incident to, civil and political rights, requires a 
forced and unnatural construction, even if the treaty and 
agreement had been between two nations of equal rank. 

But in considering the language of this treaty, it must 
be borne in mind that the interpretation to be given there¬ 
to is to be determined by ascertaining what interpretation 
the representatives of the Cherokee Nation themselves 
gave to it, or, rather, we must first seek to ascertain how 
the Cherokees understood the l reaty at the time that it 
was entered into, in respect to the rights then being con¬ 
ferred upon Freedmen; and, having ascertained how the 
Cherokees understood the treaty, the relations of the other 
parties to the same will be determined. 


That the Cherokees understood that the 1 reaty con¬ 
ferred upon the Freedmen only civil and political rights 
is abundantly shown by the highest authority. 

journeycake v. Cherokee Nation, 28 C. Cls. 281, p. 31/. 

Whitmire, Trustee, v. Cherokee Nation, 30 C. Cls., 
138, pp. 144, 152, 157. 

The language of the Treaty is: 

“They (The Cherokee Nation) further agree 
that all freedmen * * * shall have all the 

rights of the native Cherokees.” 

o 

The Cherokee Constitution : In compliance with 
the foregoing agreement contained in the Treaty, the 
Constitution of the Cherokee Nation was so amended as 
to confer upon the Freemen unconditional citizenship . 

“* * * All Freedmen * * * shall be 

taken, and deemed to be citizens of the Cherokee 
Nation.” 
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Having in mind the fact that the Cherokee Nation did 
not then own the fee simple title to the lands, but had 
only the right and power to control the use thereof, and 
did not own the vested funds, but had only the right to 
dispose of the income therefrom for governmental pur¬ 
poses, and the further fact that the fee simple title to the 
lands, and the absolute ownership of the funds were vest¬ 
ed exclusively in Cherokees by blood, Delawares and 
Shawnees, down to 1902, it is clear that under the Treaty 
or the Constitution, or both, the only rights that the 
Freedmen could have acquired in the Cherokee property 
were the rights lying entirely outside of the fee simple 
title held exclusively by the members of the tribe as com¬ 
munal owners thereof, and must be comprehended within 
the scope of the right, power and authority of the Chero¬ 
kee National Government over the said property which, 
as stated above, was the right to control the use of the 
lands and to dispose of the income of the vested funds for 
governmental purposes. 

In the Cherokee Enrollment Cases, (40 C. Cls., 411, 
at pages 437-438), the Court, dealing with this subject, 
says: 


“But the fact that there are citizens in the 
Cherokee country who are communal owners and 
that there are citizens who are not communal 
owners presents the question of law whether 
the lands which form the subject matter 
of this suit—lands which are to l>e divided bv 
allotment among the citizens of the Cherokee 
Nation—are communal property and belong to 
one class of citizens, or whether they constitute 
National property in which each and every citizen 
of the Nation has an equal interest independently 
of the character of his citizenship.” 
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A close examination of the authorities will disclose the 
fact that the rights acquired by the Cherokee Freedmen 
in Cherokee property were the following, to wit: 

First —The right to use a limited area of the Cherokee 
lands for home purposes. 

Second —The right to make and own improvements 
thereon and to dispose of such improvements by sale or 
otherwise, to citizens of the Cherokee Nation. 

Third —To share equally with other citizens of the 
Cherokee Nation in the benefits arising from the income 
of the vested funds expended for governmental purposes. 

Fourth —To have an equal share with other citizens 
of the Cherokee Nation in all funds arising out of the 
Cherokee National property distributable per capita 
among the citizens of the Cherokee Nation. 

That the Freedmen did acquire by virtue of citizenship 
the first three classes of property above enumerated has 
never been denied by the Cherokee people. It was a part 
of the agreement by the Cherokees with the United States 
under the Treaty of 1866, supra. 

The question as to the right of Freedmen to have and 
enjoy the fourth class of property arose in what is known 
as the Whitmire case, (30 C. Cl. 138), which will be dealt 
with at length later in this brief. Suffice it to say now, 
that the Court of Claims in a decree entered bv consent, 
under an agreement between counsel for the Freedmen 
and counsel for the Cherokee National Government, zoith- 
out opposition of counsel for the United States, and with 
no one present to represent the rights of Cherokees by 
blood, as a class, held that the Cherokee Freedmen, by 
virtue of their citizenship in the Cherokee Nation, were 
entitled to share equally with all other citizens of the 


23 



Cherokee Nation, including Cherokees by blood, in a par¬ 
ticular fund of about $900,000, derived from the sale 
and leasing of certain Cherokee lands—not the lands in 
question in this suit, but other lands—the proceeds from 
the sale of which were paid by the United States into the 
Treasury of the Cherokee Nation, with the consent of 
the United States that the same should be distributed per 
capita among the citizens of the Cherokee Nation. 

It was doubtless due to the several opinions and the 
final remarkable decree in the above-mentioned Whitmire 
Case that the contentions of the Freedmen as to their 
property rights in the Cherokee Nation have arisen. 

Before discussing the Whitmire Case, however, there 
are two others so related to it as to deserve attention: 

The Journeycake Case —(28 Ct. Cls. 261 ; 30 Ct. 
Cls., 172; 31 Ct. Cls., 140; 155 U. S. 196.) 

In the year 1867, the Delaware Indians, with the con¬ 
sent of the United States, purchased from the Cherokees, 
a communal right or interest in the lands and funds of 
the latter, pursuant to the provisions of Article 16 of the 
Treaty of 1866, surpa. The agreement between the Cher¬ 
okees and the Delawares, embodying the terms of this 
purchase, is set forth in full in 30 Ct. Cls. 286, ct seq. 

At this time the Cherokee lands comprised a tract of 
six million acres, known as the “Home Tract.’' which 
included the lands now in controversy, and about seven 
million acres known as the “Outlet,” the title to the latter 
being somewhat different from that to the former. 

In 1883, and again in 1886. the Cherokee National 
Government received from the United States three hun¬ 
dred thousand dollars ($300,000), which, with a like sum 
already received from the same source, made a total of 







six hundred thousand dollars, realized from the leasing 
of the “Outlet” and a sale of a part thereof. The pay¬ 
ment of any part of this fund derived from the sale of 
communal lands into the Cherokee National Treasury, 
to be paid out otherwise than to the communal ozeners 
of the land was, of course, a wrongful conversion, as 
will be later shown. 


A portion of this fund was used by the Cherokee Na¬ 
tional authorities for governmental purposes; a part was 
distributed per capita among Cherokees by blood, to the 
exclusion of the Delawares and all other citizens of the 
Cherokee Nation who were not Cherokees by blood. 

The Delawares thereupon claimed the right to an equal 
per capita share of this fund; and, it being denied, appeal 
was made to Congress, with the result that an act was 
passed on October 1, 1890, (26 Stat. 638) conferring 
jurisdiction upon the Court of Claims to determine the 
question of the right of the Delawares to share in this 
fund. This act is set forth in full in 28 Ct. Cls. at 

page 282. 

An examination of the act will disclose the fact that by 
its terms the Court of Claims was also empowered to 
determine the right of the Shawnee Indians and of the 
Cherokee Freedmen to participate in the same fund. 

The exact scope and limitation of authority confer¬ 
red upon the Court by this act is of the utmost importance 
in the case at bar, and is found in the first two sections of 
the act, on pages 282 and 283 supra. 

The extent of the jurisdiction of the Court of Claims 
under this act is fully discussed in its own opinion, or 
opinions, in the Journeycake Case, as hereinafter set 
forth, as well as in the opinion of the Supreme Court 
of the United States. 



The Delaware Indians brought a suit in the Court of 
Claims, under the terms of the foregoing jurisdictional 
act; and on April 24, 1893, a decision was rendered in 
their favor against the Cherokee Nation, which decision 
is reported in 28 Ct. Cls., at pages 281, et scq., and is 
important for the bearing that it has upon the Whitmire 
Case, to be discussed later herein. 

The issue in the Journeycake Case was whether the 
Delaware Indians were entitled to share equally with the 
Cherokees by blood in the fund then involved. The Court 
found they were so entitled to share. 

\\ hile the case was pending in said Court an additional 
Cherokee fund of the same kind arose, and was similarly 
disposed of by the United States; i. e., was placed in the 
Treasury of the Cherokee Nation, to be paid per capita 
among the citizens of the Nation. Upon motion of the 
attorneys for the Delaware Indians, the Court of Claims 
decided that this fund likewise should be disposed of in 
the same manner, and that the Delawares were entitled to 
their equal distributive share thereof. The decision on 
this question is to be found in 30 Ct. Cls., at page 172. 

The basis upon which the decision in favor of the Del¬ 
awares was reached by the court was twofold: 

First, that the Delawares had, for a valuable consider¬ 
ation, purchased the right to share in the fund in question; 
secondly, that the Delawares had purchased the right of 
citizenship in the Cherokee Nation, and thereby, under 
the provision of the Cherokee Constitution, became en¬ 
titled to share equally with other citizens of the Cherokee 
Nation in such fund. 

The Blackfeather Case.— About the same time a 
suit was instituted on behalf of the Shawnee Indians un- 



der the same jurisdictional act, wherein they set up con¬ 
tentions similar to those of the Delawares; and a decision 
\\a> rendered by the Court of Claims, favorable likewise 
to the Shawnees, wherein it was held that the Shawnees, 
equally \\ ith the Delawares and Cherokees by blood, were 
entitled to share in the said fund. 

Tn this case no opinion was written by the Court, but 
upon appeal to the Supreme Court of the United States 
the decree of the Court was affirmed. 

The Whitmire Case (30 C. Cls., 138 ct scq., and 
ISO ct scq .). After the Delaware and the Shawnee suits 
were instituted the Freedmen filed their suit under the 
same jurisdictional act of October 1 , 1890, supra, claim¬ 
ing the right to an equal share with Cherokees bv blood 
Delawares and Shawnees in the fund above described. 

The case was before the Court of Claims three times, 
and is to be found reported in 30 C. Cls., 138 ; 30 C. Cls., 
ISO, and 31 C. Cls., 140; but unlike the Delaware and 
Shawnee cases, did not go to the Supreme Court of the 
United States. 

As in the foregoing cases of Journeycake and Black- 
leather, the Cherokee Nation and the United States were 
parties defendant. In all three cases the Cherokee Na¬ 
tion was represented by the same attorneys. 

An opinion in the \\ hitmire case was rendered on 
March IS, 1S9,>, holding that Cherokee Kreedmen were 
entitled equally with Cherokees by blood to participate 
in the said funds; and judgment was rendered for $903,- 
365. 

Defendant relies upon the opinion and decree in the 
Whitmire case to sustain the contention that plaintiffs 
herein have not stated facts sufficient to entitle them to 
the remedy sought; and for this reason it becomes neces- 
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sary to examine with some care the opinion and the de¬ 
cree, and, perhaps, to go somewhat fully into the his¬ 
tory of the case itself. 

At the threshold counsel submit that it will be profit¬ 
able to consider carefully the jurisdictional act under 
which this suit was brought, and accordingly it is now set 
forth, omitting unnecessary verbiage: 

“That full jurisdiction is hereby conferred upon 
the Court of Claims * * * to hear and de¬ 

termine what are the just rights in law, or in 
equity * * * of the Cherokee Freedmen 
* * * under the provisions and stipulations 

of article nine of the aforesaid treaty of 1866, in 
respect to the subject matter herein provided for. 

That the said * * * Freedmen shall have 

a right * * * to begin and prosecute a suit 

or suits against the Cherokee Nation and the 
United States Government to recover from the 
Cherokee Nation all monies due either in law or 
equity and unpaid to the * * * Freedmen, 

which the Cherokee Nation have before paid out, 
or may hereafter pay per capita, in the Cherokee 
Nation, and which was, or may be, refused to or 
neglected to be paid to the said * * * Freed¬ 

men bv the Cherokee Nation, out of any money 
or funds which have been, or may be, paid into 
the treasury of. or in any way have come, or may 
come, into the possession of the Cherokee Na¬ 
tion, Indian Territory, derived from the sale, 
leasing, or rent for grazing purposes on Cherokee 
lands west of ninety-six degrees west longitude, 
and which have been, or may be, appropriated and 
directed to be paid out per capita by the acts passed 
by the Cherokee council, and for all monies, lands, 
and rights which shall appear to be due to the 
said * * * Freedmen under the provisions 

of the aforesaid articles of the treaty.” 
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Suit was brought under this jurisdictional act in the 
Court of Claims by Moses Whitmire, Trustee for the 
Freedmen, against the Cherokee Nation and the United 
States, 1 here are three published opinions in tlie case 
b} the Court of Claims. In the last one, the three cases, 
Journeycake, Black feather and Whitmire, were consid¬ 
ered together. 

Motions for rehearing and applications for an appeal 
to the Supreme Court were made in the Freedmen case, 
but these were withdrawn, and a consent decree entered, 
following the second opinion. The circumstances under 
which the applications for appeal were withdrawn and 
the consent decree entered are significant, and will be 
alluded to later on. 

In referring to the admission of the Freedmen into the 
Cherokee Nation under the treaty, the court says in 30 
C. Cl., at p. 151: 

“The Freedmen entered into no agreement; 
they were not parties to the treaty; they paid 
nothing for the homes they acquired and they 
contributed nothing to the national fund in the 
custody of the United States. Neither did the 
Cherokees enter into an express agreement with 
them, as with the Delawares, that thev should 
become members of the Cherokee Nation ‘with 
the same rights and immunities/ and ‘the same 
participation in the national fund as native Cher¬ 
okees, and that their children thereafter born 
‘should in all respects be regarded as native 
Cherokees/ ” 

And again on page 152: 

“The idea therefore existed, both in the mind 
and in the laws of the Cherokee people, that citi¬ 
zenship did not necessarily extend to or invest in 
the citizen a personal or individual interest in 
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what the constitution termed the ‘common prop¬ 
erty/ ‘the lands of the Cherokee Nation/ ” 

Reference is then made to the act of the Cherokee Na¬ 
tional Council of April 26, 1886, entitled: 

An act of Construction of the rights of Cherokee 
citizens as designed, to be conferred upon the Freed- 
men and friendly Indians by the ninth and fifteenth 
articles of the Treaty of 1866.” 

Which declared: 

“That the phrase ‘all the rights of native Cher¬ 
okees/ as used therein was construed to mean the 
individual rights, privileges and benefits enjoyed 
by white citizens before and at the time of mak¬ 
ing the treaty, without acquiring any right or title 
to the Cherokee domain, or the proceeds thereof, 
when made subject to a division among those to 
whom it had been conveyed/ ” 

Commenting upon this, the Court says, at pages 153 
and 154 of the opinion : 

‘‘That alien tries admitted within the bounds 
of Cherokee territory would thereby become joint 
owners in their own common property in their 
lands, occupied or unoccupied, was anticipated bv 
the mass of the people. Still less was it antici- 
pated in 1866 that their former servants and 
bondmen, then admitted to free homes within the 
Territory would one day claim that by virtue of 
that admission they had become coequal owners 
with the Cherokees who were Cherokees by 
blood in the vast domain of their unoccupied 
lands. It was no more thought that these strang¬ 
ers would be admitted to share in the unoccupied 
lands of the Cherokees than in their cultivated 
fields. To allow them to dwell wfithin their Ter- 



ntory and vote and he called Cherokee citizens 
and enjoy political rights was one thing; to give 
them an equal share with themselves in their own 

oHiir S1V T, ’ OUgh Und , ivided ’ Property was an- 
.. 1e communal idea, too, had been kept 

ah\e until 1866 by the national fund in the Treas- 
ury of the United States. Had not Cherokees by 
blood, and by blood only, received annuities ? 
Was not that tund derived from the sale of their 
lands If they had sold all of their unoccupied 
lands before the intrusion of the Delawares and 
reedmen, would not the national fund have been 
immensely larger and would not their annuities 
have been proportionately greater? Moreover 
had there not been strangers in the Cherokee coun¬ 
ty ever since the time when the nation was forci¬ 
bly brought from its territory in Georgia—white 
men who were allowed to live and occupy and 
intermarry but had it ever been asserted bv 
these intruders, or by the United States on their 
beha f. that they could share in the annuities or 
lav claim to the proceeds of the lands?" 


The Court of Claims then declares its views on the 
meaning and effect of the provisions found in the Chero¬ 
kee Constitution and laws relating to Freedmen, as fol- 
lows: 


"Xeyerthdess. a conflicting principle had been 
embodied in the supreme and statute law of the 

th !™ ee u R -y the adoption of the constitution 
in 183 (the title of the common property passed 

trom the communal owners and became vested 
m the newly founded government of the nation. 
Hie character of the communal owners also 
changed. They became, and thenceforth were 
to be simply 'citizens. - citizens whose rights were 
defined and limited by their constitution and their 
laws. The constitution does indeed declare that 
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‘the lands of the Cherokee Nation shall remain 
common property,’ but other provisions show that 
this one meant that the soil, whether occupied or 
unoccupied, was never to become individual prop- 
ertv, and that the estate of the citizen in the realty 
which he possessed was always to be limited to a 
right of occupancy. Communal property and 
communal owners gave place to ‘the public do¬ 
main,’ and to ‘citizens of the Cherokee Nation.’ 

The Court adds :— 

“But the court carefully considered this ques¬ 
tion of communal property in the previous case 
of the Delawares, and that decision has been 
affirmed by the Supreme Court. It was held there 
that while all Indian lands were originally com¬ 
munal, the fee being vested in the community as 
such with a mere right of occupancy in members 
of the community regulated and restricted by 
custom, in the Cherokee country the control has 
passed from the communal owners and become 
lodged in the State, and the unoccupied lands or 
‘public domain,’ analogous to the public lands of 
the United States, is held absolutely by the Gov¬ 
ernment as a trust for governmental purposes 
and the general welfare. The facts that the 
Freedmen did not pay for their homes which 
thev acquired; that they did not contribute to the 
national fund; that they did not come into the 
nation by virtue of an express agreement; that 
their foothold was acquired exclusively through 
the interposition of the United States, and ex¬ 
clusively by virtue of the Treaty of 1866, are 
facts which operate against the equity of their 
case, but do not take their legal rights out of the 
safeguard of the constitution, or the obligations 
of the treaty. When the Cherokee people wrote 
into their constitution in 1866 ‘all native born 
Cherokees, all Indians and whites legally mem¬ 
bers of the nation by adoption, and all Freed- 
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men,’ ‘shall be taken and be deemed to be citizens 
of the Cherokee Nation,' they fixed the status of 
the Freedmen and raised him to the same rank of 
citizenship which they themselves enjoyed. 
Thenceforth lie was to be equal with themselves 
under the constitution, governed by the same laws, 
enjoying the same rights, possessed of the same 
immunities, and entitled to the same protection.” 

After commenting upon the effect of the treaty, the 
court holds that under the Cherokee Constitution, the 
Freedmen acquired their right to participate in the prop¬ 
erty of the Cherokees, in the following language, on page 
157: 


“'Phe United States did not, it may be con¬ 
ceded, stipulate for more than that the Freed¬ 
men should become citizens ‘with all rights,' that 
is, political rights, ‘of native Cherokees,’ and that 
‘all laws of the Cherokee Nation shall be uniform 
throughout said Nation,’ and that the President 
of the United States should have the power to 
secure to the Freedmen ‘a fair and equitable ap¬ 
plication and expenditure of the national funds’; 
but the constitution of the Cherokee Nation then 
came into the case and defined what citizenship 
was. and in express terms ranked ‘Freedmen’ with 
‘native-born Cherokees.’ and the lands of the na¬ 
tion as ‘common property,’ if those lands had re¬ 
mained common property, unsold, and held for 
governmental purposes, it seems incontrovertible 
that all classes of citizens, Cherokees by blood and 
Cherokees by adoption, would have been, as citi¬ 
zens, equally and mutually entitled to the national 
benefits which might be derived from them. And 
to the court it seems equally incontrovertible that 
when the National Council saw fit to change the 
lands into money, the fund took the place of the 
land and was subject to the same limitations and 
existed for the same beneficiaries. Primarily it 
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existed for national purposes, the construction of 
roads, the erection of public buildings, the en¬ 
dowment of schools, and the abatement of taxa¬ 
tion—for those objects which are comprehended 
in the term ‘the general welfare/ The national 
council did not and could not divert the common 
property of the nation from the general welfare 
and transmit it, at will, into a communal fund 
belonging to a class of citizens. If the fund re¬ 
tained the characteristic of the lands, that of com¬ 
mon property, it necessarily was the common prop¬ 
erty of all.” 

Then, as if by an inspiration, the court, in its opin¬ 
ion made provision, as follows, for the very property 
now in controversy to be exempt from the effects of the 
decision and of the decree which were to follow, and 
positively refused “to decree that the Freedmen are en¬ 
titled to participate with all the other members of the 
nation in all of the remaining common property upon 
equal terms U'ith the other members of the nation” 

(Italics ours). 

Attention is respectfully called to this part of the 
court's opinion: 

It is possible that there still exists or here¬ 
after may be revived, a species of property which 
is an exception to the previously expressed conclu¬ 
sions of the court. To prevent future misappre¬ 
hension and complication this will now be noted. 

“The United States have repeatedly recognized 
in their transactions with the Cherokees the dual 
character of the people, sometimes national some¬ 
times communal. They have also recognized por¬ 
tions of the people as distinct communities. In 
1835 they so dealt with the Georgia Cherokees as 
communal owners, setting apart a portion of the 
purchase money of their lands for national pur- 


Poses, but paying part to them per capita. In 
1846 they so dealt with the Western Cherokees, 
segregating them from the mass of their coun¬ 
trymen and paying them individually, a commu¬ 
nity within a community. In 1866, and by the 
very treaty which lies at the foundation of this . 
suit, they recognized the Delawares as communal 
owners of a fund in the Treasury. For though 
the Delawares were to be merged in the Cherokee 
Nation and become Cherokee citizens, and con¬ 
tribute to the Cherokee fund, nevertheless there 
was to remain in the Treasury a portion of the 
Delaware fund which would not pass to the na¬ 
tion for national purposes, but would continue 
to be the separate property of a people who were 
no longer to be a body politic, a nation, but who, 
so far as the ownership of the fund was con¬ 
cerned, were still to be communal owners. Still 
later the L nited States have recognized the con¬ 
tinued existence of these communities by allow- 
ing them to bring actions in this court in regard 
to their communal property. (Eastern Chero¬ 
kees v. the United States, 20 C. Cls. R., 449; 

A\ estern Cherokees v. Same, 27 id., 1; Shawnees 
v. Same, 28 id., 44? ; Delawares v. Cherokee Na¬ 
tion, 28 id., 281.) The claimants now ask the 
court to decree that the Freedmen are entitled to 
participate with all the other members of the na¬ 
tion in all of the remaining common property 
upon equal terms with the other members of the 
nation. The court is not informed whether there 
still exists funds or annuities which were origin¬ 
ally treated as communal bv distribution per cap¬ 
ita and not as national bv being set apart for 
school purposes, charitable uses, etc. If there 
should be such a fund, it is the opinion of the 
court that its original character continues, and 
that it must be regarded as belonging to that com¬ 
munity or portion of the C hcrokee people who are 
or were entitled to be paid its proceeds per capita, 
whether they were those formerly known as 
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Western Cherokees, Delawares, and Shawnees, or 
those now known as ‘Cherokees by blood.’ Pay¬ 
ment per capita must be regarded as the badge 
or recognition of an individual communal inter¬ 
est as distinguished from a governmental or na¬ 
tional ownership. Such funds are not ‘common 
property* within the intent of the Cherokee con¬ 
stitution, but trust estates in the custody of the 
United States for the benefit of designated in¬ 
dividuals or communities. Over them the Cher¬ 
okee government has no legitimate control, and 
in them the Freedmen have no estate or inter¬ 
est.” 

That the court considered in its opinion that the in¬ 
termarried whites had the same rights as the Freedmen 
is shown from the following language of the second de¬ 
cision (30 C. Cls., p. 187). 

“That the same clause of the Cherokee Consti¬ 
tution, which recognizes ‘all Indians’ and Freed¬ 
men and declares them to be citizens of the Chero¬ 
kee Nation and classes them with ‘native-born 
Cherokees,’ also so recognizes and classifies 
‘whites legally members of the nation by adop¬ 
tion.’ In the enumeration above given it appears 
that there were 2,011 adopted whites and 03 
Creeks and Choctaws, making 2,10-1.” 

And the Court in its decree reserved the pro rata 
amount for these whites, who, by the Supreme Court, in 
the Intermarriage cases (203 U. S., 96), were held not 
entitled to participate in the distribution of the property 
now under consideration. 

On page 188, in speaking of the proceedings, the court 
says: 


“It is simply a suit in equity, brought by the 
equitable owners of a specific fund to recover their 
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proportionate share in the same. The jurisdic¬ 
tional act recognizes this principle, for it author¬ 
izes suits to be brought for the proportionate 
shares of the parties in funds derived from the 
sales or leasing of lands of the Cherokee Nation. 
The court can not go beyond this if it would, 
and no court of equity will award to a party more 
than he is legally and equitably entitled to, be¬ 
cause a party having a right to share in the fund 
is not within the jurisdiction of the court.” 

Plaintiffs admit that Freedmen are entitled to a pro 
rata share and distribution of the property which is 
strictly “national,” but they deny that they are entitled 
to participate in the communal property and vested funds 
of the communal owners. They admit that the Freed¬ 
men acquired valuable property rights under the Treatv 
of 1866, as incidents to their citizenship in the Nation, 
and that they may still have property rights therein; but 
they deny that the Freedmen have acquired all the prop¬ 
erty rights possessed by communal owners. 

Eastern Cherokee Case. (40 C. Cls. 252.) The 
first important case following the Freedmen and the 
other two cases referred to herein which bears upon any 
question involved in the case at bar is commonly known 
as the “Eastern Cherokee Case,” the title to which is 
Cherokee Nation v. The United States. It contains a 
valuable history and discussion of Cherokee ques¬ 
tions. 

The Court of Claims, in its opinion, at page 325, over¬ 
rules its dicta found in the Freedmen case. (30 Ct. Cls., 
138, at page 148), as to the ownership of the Cherokee 
lands in question, where it is held that the lands of the 
Cherokee Nation were public property in the same sense 
as the lands of the United States. 




The declaration in the Eastern Cherokee opinion is: 

“The contracting party here, being also the 
party who made the conveyance of the Cherokee 
outlet, was the Cherokee Nation; and if the lands 
of the Cherokees, were, like the lands of the 
United States, government lands, or public lands 
in which the government has the sole proprietary 
interest, and in which no individual has any per¬ 
sonal interest whatever, there could not be a 
doubt of the exclusive right of the Cherokee 
Nation to have a judgment awarded in its name. 
But in /cVy-s the lands of the Cherokees east of 
the Mississippi, and in 1846 the lands of the 
Cherokees in the Indian Territory were neither 
public nor private lands in the ordinary sense of 
those terms.” 

At page 326 the court explains and emphasizes the 
fact that citizenship is not identical with communal own¬ 
ership, and that the Cherokee National Government is a 
thing of the past. 

“The present case is also complicated by the 
fact that a considerable portion of these com¬ 
munal owners are neither citizens of the Chero¬ 
kee Nation nor subject to its jurisdiction nor 
dwellers within its territory, but are, and always 
have been, residents of the territory east of the 
Mississippi, owing allegiance now exclusively to 
the United States. * * * The case is further 

complicated by the fact that the government of 
the Cherokee Nation is passing away; that it has 
already ceased to possess a judiciary ,and that 
on the fourth of March, 1906, it will, to all in¬ 
tents and purposes, expire.” (p. 326.) 

The case was appealed to the Supreme Court and the 
judgment there affirmed. Much of the above opinion 
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was quoted and the principles announced therein ap¬ 
proved. (202 U. S, 101 ,50 L. ed. 949.) 


At the very beginning of the opinion (p. 126) the 
Supreme Court calls attention to the confusion which 
had arisen in the use of the term “Cherokee Nation’*: 


“It should be observed that the term ‘Cherokee 
Nation* has been used as representing the people 
themselves; the government of the Cherokees; 
and the government as trustee for all of its peo¬ 
ple, or for some of them, as their rights might 
appear." 

“In the treaty of July 2, 1791, the ‘Cherokee 
Nation* was described as ‘all the individuals com¬ 
posing the whole Cherokee Nation of Indians.’ 
(7 Stat. at L. 39.) In the treaty of 1835 these 
Indians are referred to as the ‘Cherokees’ and as 
‘the Cherokee Nation.’ In the treaty of 1846 
as ‘the Cherokee Nation,* ‘the Cherokee people,’ 
and ‘the' Cherokees. (p. 960.) 


The court then goes on and holds that the property in 
question was communal property, the very funds now in 
controversy being a part of it, and says: 

“Under the first article of the treaty of 1846, 
the lands of the Cherokee Nation belonged to 
the whole Cherokee people. The lands sold east 
of the Mississippi River belonged to the Chero¬ 
kee people as then existing as communal prop¬ 
erty. The Western Cherokees, so called, that is 
to say, the Old Settlers, were paid for their in¬ 
terest in those lands as communal owners. (148 
U. S., 427, 37 L. ed. 509, 13 Supp. Ct. Rep. 650.) 
They were paid individually, a community with¬ 
in a community." (p. 127.) 
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The court quotes with approval the language of Judge 
Nott as to the communal ownership of the property, the 
disposition of the outlet and the condition of the affairs 
of the Cherokee Nation, (p. 127). 

It will be remembered that the decision in the Whit¬ 
mire case was based upon the fact that there had been a 
wrongful conversion of the communal funds to national 
funds through the payment by the United States of the 
funds into the 1 reasury of the Cherokee Government. 

In the Eastern Cherokee Case it was urged that the 
fund should be paid to the Cherokee Nation, but the 
court refused, and quotes with approval the language of 
the Court of Claims, in which reasons are given for not 
ordering that these communal funds be paid into the 
Cherokee National Treasury. 

The court says: 

"After a careful consideration of the circum¬ 
stances and conditions of these cases, the court 
is of the opinion that the moneys awarded should 
be paid directly to the equitable owners." 

Still quoting, the Supreme Court says: 

And after referring to the present status of 
the Cherokee Nation as about to terminate, the 
Chief Justice says: 

In this condition of affairs the court must 
regard the Cherokee Nation as in the condition 
somewhat analagous to that of a trustee or 
receiver who has become insolvent; that is to 
sav, as a person who should not be entrusted 
w ith the receipt and distribution of the moneys 
belonging to other persons.’ ” (p. 128.) 

“It is also true that by the acts of Tune 7 1897 
June 28, 1898, (30 Stat. at L. 62, 495, chap. 3^ 
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517), and July 1, 1902, the Cherokee Nation 
was practically incapacitated from acting as trus¬ 
tee, and by paragraph 63 of the Cherokee allot¬ 
ment act (32 Stat. at L. 725, chap. 1375) it was 
provided that ‘the tribal government of the Cher¬ 
okee Nation shall not continue longer than March 
fourth, nineteen hundred and six.’ ” (p. 131.) 

“We concur with the Court of Claims in the 
wisdom of rendering judgment in favor of the 
Cherokee Nation, subject to the limitation that 
the amount thereof should be paid to the Secre¬ 
tary of the Interior, to be distributed directly 
to the parties entitled to it.'’ (p. 130.) 

1 he same reason that existed for paying this Eastern 
Cherokee fund to the Secretary of the Interior “to be 
distributed directly to the persons entitled to it” (i. e., 
to the Cherokees by blood, members of the tribe) should 
have governed, and should now govern, the Secretary 
of the Interior in disposing of the Cherokee property in¬ 
volved in the case at bar. 

The Intermarriage Case. (40 C. Cl., 411; 203 
U. S. 76. Among the several classes of citizens of the 
Cherokee Nation was one known as the Intermarried 
\Y hites, persons who had intermarried with Cherokees 
by blood, become full fledged citizens of the Cherokee 
Nation according to the constitution and laws of the 
Cherokees and who claimed that by reason of such in¬ 
termarriage they were entitled to all the property rights 
of native Cherokees. 

The Secretary of the Interior, in disregard of the pro¬ 
tests of Cherokees by blood, recognized and admitted the 
claim of the Intermarried whites, and was proceeding 
to allow the communal lands to be allotted to the latter 
when the question of the right of allotment was raised 




by the Cherokees by blood and submitted to the Court of 
Claims. 

Later, it went on appeal to the Supreme Court of the 
United States. Both the Court of Claims, and the Su¬ 
preme Court disallowed the Claim of the Intermarried 
Whites. The case was finally decided by the Supreme 
Court on November 5, 1906, and is reported in 40 C. Cls., 
411 and in 203 U. S., 76. 

The subject matter of the suit, namely, the allotable 
lands of the Cherokees, was the same, in part, as the 
subject matter in the suit at bar. The parties plaintiff 
in that suit were substantially the same as in this. 

The Intermarried Whites claimed by, through and 
under the Cherokee Constitution, which, according to 
the decision in the Whitpiire case, was the basis of the 
claim of the Freedmen; but the Supreme Court, in the 
Intermarriage Case, held that the Intermarried \\ hites 
did not acquire any right to such allotment under the 
Cherokee laws or Constitution. 

It would seem that in rendering its decision in this 
case the Court of Claims must have had in mind not only 
its former dictum in the Freedmen Case, as to citizen¬ 
ship rights, but also must have remembered what had 
been said in the Freedmen Case, (30 C. CL, 128) at 
pages 158 and 159, as to the possibility of the existence 
of such property as is now in controversy herein; for 
it overrules the former utterances as to citizenship rights, 
and says: 

“Under the polity of the Cherokees, citizenship 
and communal ownership were distinct things. 
The citizens who annually received an annuity 





derived from a communal fund held by the 
United States, and the citizen who never receiv¬ 
ed a dollar from the fund and never so much as 
thought of receiving it, formed a concrete object 
lesson in constitutional law not easily effaced 
from the common mind. 

There are provisions in the statutes of the 
United States relating to the enrollment of the 
Cherokees for the purpose of the allotment of 
lands which have been relied upon as controlling 
the court and securing the property rights of all 
intermarried whites. But, in the language of 
Ch. Justice Fuller in Stephens v. Cherokee Na¬ 
tion (174 U. S. R. 445, 488): ‘It may be re¬ 
marked that the legislation seems to recognize, 
especially the act of June 28, 1898, a distinction 
between admission to citizenship merely and the 
distribution of property to be subsequently made, 
as if there might be circumstances under which 
the right to a share in the latter would not neces¬ 
sarily follow from the concession for the former/ 

It cannot be supposed for a moment that Con¬ 
gress intended by this legislation to take away 
from some of the Cherokee people property 
which was constitutionally theirs or to confer up¬ 
on white citizens property which they were not 
legally entitled to have. 

The term ‘citizen’ in these statutes of the Uni¬ 
ted States must be construed to mean those 
citizens who were constitutionally or legally en¬ 
titled to share in the allotment of the lands.” 
(P. 442.) 

The Supreme Court in the Intermarriage Case not 
only sustained the Court of Claims on this question, but 
goes further. The court says : 

“The intermarried whites have not acquired 
the right to share in the lands or funds of the 
Cherokee Nation by grant, in express terms, but 
that right is claimed in virtue of an alleged cit- 
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izenship in the Cherokee Nation derived from 
intermarriage under Cherokee laws. * * * 

“But in the respect of the public domain, the 
Court of Claims, in the present case, because of 
the opinion in Cherokee Nation v. Journeycake, 
155 U. S., 196 39 L. ed. 120, 15 Sup. Ct. Rep. 
55, assumed that the acquisition of citizenship 
under the Cherokee laws carried the right to share 
therein, unless forbidden by such legislation. 

(pp. 81-82.) 

After commenting on the various acts relating to the 
admission of the Intermarried Whites into the Cherokee 
Nation, the court says: 

“No right in the Nation’s property flowed 
from the Cherokee citizenship act, which merely 
subjected the whiteman to the jurisdiction of the 
Nation, but that right resulted from express 
grant and the payment of a price. As to the Del¬ 
awares and Shawnees, their participation was 
specifically provided for by convention approved 
by the United States, and depended upon pay¬ 
ments made." (p. 84.) 

It will be remembered that the Court of Claims in its 
opinion in the Freedmen Case held that the freedmen 
did not acquire their property rights in the Cherokee 
Nation by express grant or by purchase, nor yet through 
the Treaty of 1866, but that whatever property rights 
they did acquire came to them under the fifth section of 
the Amendments to the Cherokee Constitution , as shown 
by the following language (30 C. Cls., pp. 155 and 157): 

“When the Cherokee people wrote into their 
constitution in 1866 ‘all native-born Cherokees, 
all Indians and whites legally members of the 
Nation by adoption, and all freedmen,’ ‘shall be 
taken and be deemed to be citizens of the 
Cherokee Nation,’ they fixed the status of the 
freedmen and raised him to the same rank of 
citizenship which they themselves enjoyed.’’ 
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And after stating that it may be conceded that the 
United States did not stipulate by the Treaty of 1866 
for moie than that the freedmen should become citizens 
with full political and civil rights, the Court of Claims, 
at page 158, continues: 

"but the constitution of the Cherokee Nation 
then came into the case and defined what citizen¬ 
ship was, and in express terms ranked ‘Freedmen’ 
with ‘Native-born Cherokees,’ and the lands of 
the Nation as common property.’ ” 

But the Supreme Court, in reply to this suggestion, 
on page 86, of the Intermarriage Cases, says: 

"We cannot accept the view that this amend¬ 
ment amounted to a grant of property rights, or 
operated to enlarge the authority of the National 
Council in respect to the readmission of former 
members of the Nation. 

The amendment (found in that part of the Con¬ 
stitution in respect to offices and elections) must 
be taken as a whole, and related to eligibility to 
a seat in the National Council, and not to prop¬ 
erty rights. The contention that the words ‘citi¬ 
zens of the Cherokee Nation' should be construed 
as relating to the constitutional provision of 
1839, that the lands of the Nation should be 
common property, is without merit in view of 
the provisions themselves. *****” 

In this case no question was involved as to the rights 
of the Delawares, Shawnees or Freedmen, vet the court, 
in discussing generally the question, includes this state¬ 
ment concerning the Freedmen: 

“As to the freedmen, their participation in 
property distribution was secured by the terms 
of the Treaty of 1866 (the result of the Civil 
War), and of the constitutional amendments 
thereupon adopted.” 
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No comment is made by the court upon the rights thus 
acquired by Freedmen in Cherokee property, and no 
expression of opinion is given as to the extent of those 
property rights. There is not the slightest intimation 
that it was the opinion of the Supreme Court that the 
Cherokee Freedmen, through their mere citizenship in 
the Cherokee Nation, acquired the same right to a com¬ 
munal share of the Cherokee lands and funds as that 
owned by the members of the Cherokee Tribe; to have 
so held would have been, on principle, directly contrary 
to the decision of tlie real issue in the Intermarriage 
Cases which the court was at that very time making. 

It is true that the Chief Justice does, at the close of 
the foregoing statement, quote from the opinion of the 
Court of Claims in the Whitmire Case a lengthy state¬ 
ment dealing with the alleged facts attending the making 
of the Treaty of 1866, and the question of the former 
slavery of the freedmen and the loyalty or disloyalty of 
the Cherokees to the United States Government during 
the Civil War. 

The opinion of the Supreme Court is silent on these 
points, and the dicta of the Court of Claims with refer¬ 
ence to the facts in question were evidently assumed to 
be correct statements, and were quoted as a bit of col¬ 
lateral history. 

It is unfortunate for appellants that any such dicta 
should have crept into that opinion, but fortunate, on 
the other hand, that the facts do not support the state¬ 
ments, as is alleged in plaintiffs' bill, and will be shown. 

The Cherokee people were not disloyal to the Govern¬ 
ment during the Civil War. On the contrary, public 
Government records disclose the fact that perhaps no 
community furnished to the Union army so large a quota 



of soldiers in proportion to their population as did the 
Cherokees. 

The Cherokee b reedmen paid nothing for their right 
of occupancy in the Cherokee country. The United 
States yielded to the Cherokees no consideration for the 
continuance of this right of occupancy by the Freedmen 
after the Treaty of 1866, and nothing that could be con¬ 
strued into a consideration for the right now claimed by 
the Freedmen to allotments of lands and distributive 
shares of tribal funds, a right which, as we have tried 
to show, is not accorded them by express grant , and which, 
according to the opinion of the Supreme Court in the 
Intermarriage Case, they cannot claim under the Chero¬ 
kee Constitution. 

-o- 

CONCLUSION. 

In conclusion, counsel for plaintiffs desire to aid the 
court in going directly to the exact questions in con¬ 
troversy ; and with that in view, say: 

d hat they do not deny that Freedmen, as citizens of 
the Cherokee Nation, a body politic, acquired property 
rights therein protected by constitutional guaranties, but 
sa) that such property was exclusively national property ; 
that tiie pioperty involved in this suit is communal prop¬ 
erty of the Cherokees by blood, and never was national 
property; that the plenary power of Congress over the 
property in question, as defined in the Lone Wolf Case, 
and like cases, is not denied, but that power does not ex¬ 
tend to the destruction of appellants’ constitutional rights 
in the property involved herein; that they are not seek¬ 
ing hereby to recover for any person or persons in sev¬ 
eralty the property in question, but only to restrain the 
Secretary of the Interior from making unlawful dispo¬ 
sition thereof; that this is not a suit to protect the rights 
of the Cherokee Nation, but of the Cherokees by blood; 
that they are not endeavoring to interfere with the exer- 



cise of judicial discretion vested in the defendant by the 
Treaty of 1866, the Cherokee Constitution or any act 
of Congress, but only to enforce performance of proper 
ministerial duties; that they do not hereby attack the 
conclusiveness of the decree of February 3,'1896 in the 
Whitmire Case, so far as it relates to the fund then and 
there involved, although the Cherokees by blood were 
not parties to the suit, and although, on the strength of 
in ormation contained in public records, the agreed state- 
mem of facts on which the consent decree was entered 
ought not to have been submitted to the court; no act 
of Congress has ever conferred upon the Secretary of 
the Interior discretion to enroll persons for allotment of 
lerokee lands or participation in Cherokee tribal funds 
except a citizen who was a member of the tribe or one 
who had purchased the right of allotment, and the Freed- 
men were never members of the tribe and never pur¬ 
chased such right; that neither the act of July 1 1902 
nor any other enrollment or allotment act. ever recog¬ 
nized the right of Cherokee Freedmen to participate in 
any but national property, however far such acts may 
iave gone toward conferring allotment rights upon 
Freedmen in other tribes where the titles to the lands 
were entirely different and the relation of the Freedmen 
o the tribes by blood, ancestry and otherwise, was wholly 
dissimilar; that the delivery of an allotment certificate 
was not conclusive of the right of the allottee, and the 
plaintiffs, by accepting patents, assented only to allot¬ 
ment and conveyance of lands of the tribe as provided 
in the act ,. all the lands allotted to other persons like¬ 
wise legally entitled to allotment, and. of course, did 
not relinquish right, title or interest in and to lands il¬ 
legally allotted. Respectfully submitted. 

c. C. Calhoun, 

Daniel B. Henderson, 
Attorneys for Appellants. 
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